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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60573-CIV-MORENO

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.
MUTUAL BENEFITS CORP., et al.,

Defendants.

VIATICAL BENEFACTORS, LLC, et
al.,

Relief Defendants.
/

DECLARATION OF JAN-ERIC SAMUEL

I, Jan-Eric Samuel, pursuant to 28 U. S. C. § 1746, hereby declare under penalty of
perjury that the following information is true and correct:

1. This declaration is submitted in support of the winning bid of Horo Holdings S.A.
and Litai Assets, LLC (collectively referred to as “Horo”) to purchase of Viatical Services, Inc.,
(“VSI”). I have personal knowledge of the facts stated in this declaration.

2. I am the founder of Horo Holdings, an investment management firm established
in 2003 and dedicated to innovative value investing in the middle market. Horo works with
businesses with $10 to $200 million in annual revenues that require turnaround management and
capital to drive operational improvement, lead a financial restructuring or improve liquidity. Our

goal is to grow strong companies in industries ranging from manufacturing to business services.
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3. Horo provides businesses with the hands-on leadership and the financial, strategic
and operational resources necessary to overcome obstacles and succeed in the marketplace. We
bring a constructive approach to business improvement through extensive operational experience
and the ability to close complicated, difficult transactions.

4, Horo acquires “real world” businesses and not financial assets. Horo is
recognized for the strong managerial and leadership competence of its team as well as its
strategic vision that is focused on growing its companies profitably.

The Receiver’s Stalking Horse Bid Invitation

5. In March, 2008, the Receiver moved the Court for authority to sell VSI. In its
motion, the Receiver explained that if it were authorized to proceed, it would evaluate “which
offer best advanced the interests of the Receivership and its creditors, including the holders of
interests in Keep Policies.” Keep Policies, are policies that investors intend to “keep” over a
period of time and must be managed and serviced.

6. Sometime thereafter, the Receiver explained that it had determined that a
“stalking horse” bid procedure was necessary due to the complex nature of the deal. Since the
Receiver needed to structure the deal to offer sufficient protections for the investors once the
receivership shuts down, it had two choices: (a) draft the deal structure itself and then put it out
for an open bid, in which case the structure might not have been acceptable to potential bidders,
and no bids would materialize (and the receiver would have wasted a lot of time, effort and fees
in the process), or (b) establish a stalking horse bid process which selects a potential buyer with
sufficient interest to devote the time and resources necessary to structure the deal, in exchange
for certain terms that provide an incentive to the stalking horse bidder when it makes the kind of

investment required to be a stalking horse bidder. The Receiver decided the stalking horse
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structure was best for the estate. This process was fully authorized and approved by the Court in
its Order of April 3, 2009.

7. On July 29, 2008, the Receiver sent out its “Invitation to Bid” in the stalking
horse process. (Exhibit A). In that Invitation, the Receiver made clear that any bidder must
qualify by demonstrating its intent and ability to operate the business in a manner that protected
the investors who had chosen to keep their investment interests (“Keep Investors”). It said: “the
Receiver will seek to ensure that the interests of investors in the Keep Policies would continue to
be protected,” which would include “providing a fee structure for the continued servicing of the
Keep Policies that would be both financially viable for the purchaser, and fair to the holders of
interests in Keep Policies.” (Id. at 3). The invitation to bid specified that bidders should submit
“a business plan reflecting the bidder’s anticipated fee and cost structure to reflect anticipated
costs to the holders of interests in Keep Policies and the financial viability of the bidder’s
proposed operations.” (1d.)

8. It further specified that the determination of what constituted the highest and best
offer would include (1) the cash value of the bid, (2) the demonstrated financial capability of the
bidder to close, (3) the viability of the bidder’s anticipated business model, (4) the impact on the
holders of interests in Keep Policies, and (5) the reasonableness of any bid conditions or
protections requested by the bidder (such as additional deposits, minimum overbids,
reimbursement of the stalking horse’s due diligence expenses, etc.) including their likelihood to
encourage or discourage competitive bidding. (Id. at 3-5).

9. Horo complied with these bidding requirements. We do not believe that

Silverpoint complied, however.
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Horo’s Due Diligence and Business Plan

10. Horo has performed very extensive due diligence on the premises of VSI in
Pompano Beach and has gained a very thorough understanding of the business.

11.  Since the Receiver first announced its intent to sell VSI, through all of the due
diligence during the stalking horse bid process, and through the conceptualization, negotiation,
and drafting of the Purchase Agreement, the Servicing Agreement and the Trust Agreement,
Horo has visited the business of VSI on approximately 30 different days. On every one of these
visits, Horo has met the management team of VSI and held constructive discussions about the
present and future business of VSI.

12. Horo has developed its business plan for the business of VSI in co-operation with
the management team of VSI. The management team of VSI approves Horo’s plans for the
business.

13.  The salient feature of Horo’s business plan is that it has gained the unconditional
support of Acheron Portfolio Corporation (APC), a Luxembourg listed company, that owns in
excess of 5,000 life insurance policies. APC has unconditionally committed to Horo that APC
will provide all of the life insurance policies that it owns to be serviced by the business of VSI, if
Horo prevails. In addition, APC has confirmed that any new life insurance policies that it will
acquire in the future will be serviced by the business of VSI, if Horo prevails. This will provide
VSI with a solid platform for profitable growth and will allow VSI to attract other new
customers.

14. Horo’s bid is supported by key players in the industry. In particular, Horo has
secured the commitment of Acheron Portfolio Corporation (“Acheron”) which is the largest
owner of life policies serviced by VSI. Acheron is currently invested in 5600 polices with a face

value of $650 million. (Exhibit B). Acheron was approached by three separate bidders for the
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VSI business, and after becoming concerned about the plans and ability of those bidders to run
the business, submitted a letter to the Receiver stating: “We have come to the conclusion that the
[Horo] bid is the only bid that will provide strong long-term protection for the ultimate owners of
life insurance policies serviced by VSI.” Id. Acheron has agreed that if Horo is selected, it will:
(a) keep the policies currently serviced by VSI with VSI, (b) transfer other policies owned by
Acheron from their current servicers to VSI, (c) permit VSI to service all new policies to be
bought in future by Acheron. If Horo does not purchase VSI, Acheron intents to remove its
policies from servicing by VSI. In addition to Acheron, the Lorenzo Tonti Trust, an owner of
100 policies, has likewise indicated its intent to have those policies serviced by Horo.

15. These additional policies will make VSI the largest servicer of life settlement
policies in the United States, which will make VSI cost effective and help insure its long term
viability. The support of APC and the business it brings to VSI will ensure that VSI remains viable for
all investors. These factors meet the Receiver’s goals of ensuring that the necessary functions of
VSI be performed post-Receivership until all the Keep Policies mature or are otherwise disposed
of.

16.  VSI’s management team, Stephen Fernstrom and Timothy Peres, have been
provided on August 12, 2008 letters confirming their employment with the business of VSI post
acquisition by Horo Holdings. Both managers have agreed the terms of these letters. In addition,
both managers have been provided with draft employment agreements on May 5, 2009. Again,
both managers have accepted the terms of these letters. The management of VSI is fully
supportive of Horo Holding’s offer and its plans for the future of VSI.

17. In sum, Horo diligently developed and timely submitted a detailed business plan

that demonstrates the ability to limit the fees to investors while growing the business to provide
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more safety, stability and security to the investors. This will translate in: (a) lower long term
servicing costs for the MBC investors, (b) a higher quality of service for the MBC investors, (c)
more certainty and stability for the MBC investors.

Horo’s Development of the Deal Structure

18. Horo complied with the bidding process and was selected as, the Stalking Horse
bidder for Viatical Services, Inc. (“VSI”). Horo then, in reliance on this selection process,
expending substantial time and resources to comply with the Receiver’s and the Court’s
requirements in the Stalking Horse bid process. Horo Holdings thereafter formed Litai Assets,
LLC, for the purpose of purchasing and operating VSI. Neither Horo nor Litai has any
relationship to VSI or to the Receiver.

19.  As the stalking horse, Horo has developed together with the counsel for the
Receiver and the management team of VSI the framework for the business of VSI after the sale
by the Receiver. These included (a) creating the concept of the trust that would take over the job
of safeguarding the interests of the MBC investors; (b) drafting the asset purchase agreement; (c)
drafting the servicing agreement; (d) drafting the trust agreement; (e) drafting the bidding
procedures, as well as (a) continued due diligence, (b) negotiating with management, (c)
analyzing the books and records, and (d) determining the most cost effective servicing for the
keep policies.

The Stalking Horse Bid Incentives

20.  As the Stalking Horse bidder, Horo invested substantial time, effort and resources
in a thorough due diligence to understand in detail the VSI business and the critical need to
provide a platform that protects the Keep Investors. Horo made these investments in reliance on
the bid incentives provided in the Receiver’s July 29, 2008 Invitation to Bid and the Receiver’s

subsequent agreement to reimburse Horo for its actual expenses incurred if another bidder was
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selected, as well as the Receiver’s agreement to provide Horo with the opportunity to submit a
final bid that was higher and better than any competing bids. These bid incentives were
subsequently approved by the Court in its Order of April 3, 2009.

21. Silver Point has tried to characterize the reimbursement for due diligence
expenses as a “break up fee” but that terminology is inaccurate. Section 8.3 of the Purchase
Agreement specifies that Horo is entitled to be reimburse its “out-of-pocket costs and expenses
incurred by Buyer in connection with the transactions contemplated by this Agreement and the
other Transaction Documents (as notified by Buyer to Seller in writing), up to an aggregate
amount of such costs and expenses not exceeding $200,000. ...”

22. Given the complicated nature of the transaction, the $200,000 expense
reimbursement amount is reasonable, and does not cover all of the costs incurred by the stalking
horse bidder. The bidding procedures do not call for any additional amount, in addition to the
expenses to be paid.

23.  The amount of the expense reimbursement is substantially lower than the actual
costs engaged by Horo. The costs for flight tickets, hotels car rentals, and other travel related
expenses for the 30 days Horo has spent in South Florida performing due diligence, developing a
business plan, earning the trust and negotiating retention agreements with VVSI management, and
negotiating with the Receiver, as well as the fees for the law firm of Lynch, Brewer, Hoffman &
Fink, LLP to draft and negotiate the legal documents, as well as the services of Hunton &
Williams to respond to Silver Point’s inappropriate attack on the established bid process, are
substantially higher than $200,000.

24.  The terms to provide an incentive to the Stalking Horse bidder’s investment also

includes the right to submit a final bid. The so-called “Last Look” provisions are intended to do
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elicit the highest bid while deterring low ball bids. This procedure also shortens the bid process
and the money and time invested by the Receiver. Here, the “last look™ provision requires
competing bidders to bid the maximum amount that they are willing and able to pay to win the
auction, as this would be their best chance to win the process.

25. In contrast, an open auction allows meddlers to submit low bids, and to increase
their bids incrementally until they determine the point at which the other bidder drops out. This
substantially lengthens the bid process and the expenses of the Receivership. The incremental bid
process also results in the winning bidder not paying the highest price it was willing to offer.
The “last look™ provision requires the bidder to provide its highest bid at the inception of the
process. That maximizes the price for that bidder. If the stalking horse then outbids, it again
maximizes the price.

26. Horo has extended costly efforts over a long period of time to pursue the
acquisition of VSI. It is not uncommon that these efforts should be rewarded by an expense
reimbursement provision and a last look option. Horo relied on the Receiver and the bid process
approved by this Court and would not have expended substantial efforts and costs in pursuing the
acquisition by accepting to be the stalking horse without the guarantee of having a expense
reimbursement fee and a last look option. Any decision by the Court to re-open the bidding
process or to change the Court approved bidding process, including the right to a last look would
be creating a prejudice for Horo.

Court Approval

27.  On April 3, 2009, the Court entered an Order approving the Purchase Agreement
and Bidding Procedures. (DE 2267). In its motion seeking that approval, the Receiver explained

that it had “evaluated the offers received to determine which offer best advanced the interests of
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the Receivership and its creditors, including the holders of interests in Keep Policies” and that
“the Receiver determined that the offer submitted by [Horo] was the highest best initial offer
received by the Receiver, and best fulfilled all of the goals set forth above.” (DE 2266). The
Receiver also explained that, if a higher bidder emerged, it had agreed that “in consideration of
the substantial effort and expense that [Horo] has undertaken to investigate the VSI business,
formulate a business plan, and negotiate the proposed transaction described herein, [Horo]
should be entitled to compensation in the event that another party submits a higher hid which is
accepted by the Receiver. ” (1d.)

28. The Court also approved the procedures for anyone seeking to outbid the stalking
horse. In particular, “to qualify as a bidder, a party must . . . provide a business plan that
demonstrates the ability to perform the services required by the Servicing Agreement: “In order
to participate in the Bidding Process, each person . . . must deliver: . . . (c) a current business
plan that demonstrates to Seller and to the existing management of VSI the potential bidder’s
capability to: (i) undertake and fulfill its proposed servicing obligations; (ii) service over an
extended period of time 18,335 investors in 2,719 viatical life insurance policies; (iii) offer from
time to time to Keep Policy Holders a possibility to sell their interests in policies at a fair price if,
and to the extent, willing buyers are available; (iv) provide a level of service that is equal to or
better than the level of service currently being provided by the Receiver for and on behalf of the
Keep Policy Investors; and (v) retain Steve Fernstrom and Timothy Peres for at least 12 months
S0 as to be able to provide a continuous level of service to the Keep Policy Investors with no
interruption in service.” See (Exhibit C)

29.  Silver Point never moved for reconsideration of the Court’s order. If it had, the

Receiver and Horo would have had the opportunity to respond to Silver Point’s objections, and
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the Court would have had an opportunity to reconsider whether or not the bid procedures it
ordered were still in the best interests of the Receivership, considering all interested Parties
input.

30. Based on the Court’s Order, the Receiver then solicited bids and advertised the
auction. The bid deadline was May 14, 2009, and no competing bids were received. Silverpoint
had apparently abandoned the process and did not submit a bid, as required by the Court Order.

31.  Once it was informed it had won the bid in accordance with the Court’s Order of
April 3, 2009 and in reliance on that Order, Horo then continued working with VVSI on marketing
and marketing concepts; designing logos; opening bank accounts, getting tax identification
numbers, defining a pricing structure for all the services going forward, including a new
commercial pricing structure; and auditing the software and information technology
infrastructure.

The Receiver’s Support

32.  The Receiver of VSI has unconditionally approved Horo’s bid for VSI and
recommended that this bid be approved by the Court. See (DE 2266). At the hearing on July 14,
2009, the Receiver re-iterated his support for Horo’s bid. He praised Horo’s “reliability and
ability to protect the interest of the investors,” and noted Horo was working with Acheron, which
had “acquired a lot of our policies are going to be bringing their policies into the Sl entity, and
we feel very comfortable with these people. We feel very comfortable that these combination of
individuals working with my current employees will have the best interests of the investors in
mind.” (Tr. at 7-8). As what he thought that was worth, the Receiver replied: “I’m not sure | can

put a price on it. | think it’s that important.” (Tr. at 62).
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Silver Point’s Dilatory Tactics

33. Silver Point never submitted to the Receiver the business plan that was required
by the bid procedures just to qualify as a bidder. In fact, when Silver Point sought to submit a
bid in court, it still did not have a business plan. It was the Court that had to suggest to Silver
Point that it might want to develop such a plan and submit it. (Tr. at 51 & 64). Thereafter,
Silver Point requested extra time to meet with the Receiver and then to develop a business plan.
On Friday, July 17, 2009, Silver Point submitted the 3-page business plan that it had apparently
hastily prepared.

34. Silver Point’s plan shows some glaring deficiencies. First, it suggests that Silver
Point is not looking to engage in the on-going business of servicing the investors, but rather is
seeking to combine a database of investors with its existing brokerage business, whereby it buys
interests in life insurance policies and sells them for a profit.

35.  Silverpoint indicates in its business plan that it plans to merge the business of VSI
with Lotus Life, a provider of life insurance policies. However, a provider is in the business of
sourcing cheap policies and will be very keen on securing access to cheap policies. Combining
VSI with an owner seeking a source of cheap policies will not serve to protect the Keep
Investors.

36.  While Silver Point indicates its desire to retain management, it has not secured the
support of the management team of VSI for their bid nor for their business plan. In fact, VSI’s
management has told us that Silver Point did not work with management in developing its
business plan or even shared the plan with the management team or the Receiver before it was
filed on July 17, 2009.

37.  Silver Point does not indicate that it has performed any serious due diligence or
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even that it made any on-site visits to VSI to learn more about the business before drafting its
business plan.

38. Silver Point’s business plan materially overstates the revenues it will receive from
the Keep Investors. It appears that Silver Point was not aware that Keep Investors who own
more than 10 policies pay lower administration fees.

39.  Silver Point’s business plan demonstrates it has not secured any new customers
for the business with the exception of the small number of policies owned by Silver Point itself.
In contrast, Horo has secured commitments from two large trusts with almost 6000 policies.
This also shows that in Silver Point has not adequately dealt with the Keep Investors and other
potential customers.

40. Silver Point’s business plan does not explain how it will operate the VSI business
without the 5,000 policies owned by Acheron. In fact, Silver Point was told that it would lose
the Acheron policies but its planning doesn't adequately explain how it is going to make up for
that substantial loss of revenue. In my opinion, VSI is not a viable business without the Acheron
policies.

41.  Silver Point’s business plan does not indicate it will obtain errors and omissions
insurance coverage for the business of VSI. Horo, in contrast, has already taken steps, including
obtaining quotes, for errors and omissions insurance.

42.  Silver Point’s business plan refers to continuing VSI’s relationship with Life
Settlement Insights (“LSI””). This shows Silver Point’s lack of due diligence as VSI has severed
its relationship with LSI.

43. Management of VSI has confirmed that they share our view of Silver Point.
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Conclusion

44.  The Court should enter an Order approving the sale to Horo because (a) Horo
relied upon and followed the Receiver’s and the Court’s bidding procedures, and submitted the
highest and best bid; (b) Horo’s bid specifically met the Receiver’s requirements of providing a
viable business plan that “ensures that the interests of investors in the Keep Policies will
continue to be protected,” that “provides a fee structure for the continued servicing of the Keep
Policies that would be both financially viable for the purchaser, and fair to the holders of
interests in Keep Policies;” (c) Silver Point chose not to participate in the process, never
submitted a qualified bid, never performed sufficient due diligence, never developed a viable
business plan, and has never shown an intent or ability to protect the Keep Investors.

The declarant says nothing further.

Executed on July 24, 2009 s/Jan-Eric Samuel
Jan-Eric Samuel
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