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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO.: 04-60573-CIV-MORENO/TORRES
SECURITIES AND EXCHANGE COMMISSION
Plaintiff,
V.
MUTUAL BENEFITS CORP., et al.,
Defendants,

VIATICAL BENEFACTORS, LLC., et al.,

Relief Defendants
/

REQUEST FOR INSTRUCTIONS

Tew Cardenas LLP (“Tew Cardenas”), on behalf of Alexander Cook, Patricia F. Cook, and
other members of the putative class of “Pre-Closing Purchase Escrow Plaintiffs,”" files this Request
for Instructions.

1. On February 22, 2005, this Court issued a Disbursement Order [DE 727] which
ordered the return of roughly $105 million to the Pre-Closing Purchase Escrow Plaintiffs. The $105
million was held by Union Planters Bank (“Union Planters”), and included approximately $75
million that belonged to the individual Pre-Closing Purchase Escrow Plaintiffs and approximately
$30 million that belonged to certain institutional parties (i.e., Traded Life Policies Limited, Life

Settlement Holding, and Mutual Benefits Japan) that were separately represented and filed separate

" We refer to the class as “putative” because this Court denied the Motion for Class
Certification as being moot on February 23, 2005 [DE 75] given this Court’s February 22, 2005
Order requiring the return of the funds to the Pre-Closing Purchase Escrow Plaintiffs. [DE 727].
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actions. At the time, Union Planters was also holding $2,629,108 in interest.

2. For approximately four years since the Disbursement Order, the disbursing agent, the
Garden City Group (“Garden City”), Union Planters, the Receiver and Tew Cardenas have worked
diligently to return the funds to the Pre-Closing Purchase Escrow Plaintiffs. To that end, Union
Planters has filed over forty reports with this Court detailing the efforts that have been made to return
the pre-closing funds to the Pre-Closing Purchase Escrow Plaintiffs.

3. Despite the efforts made during the last four years to return the pre-closing funds,
there remains approximately $3.8 million in “Unclaimed Funds.” The $3.8 million comprises (1)
$2,814,903 in various Pre-Closing Purchase Escrow Plaintiffs’ accounts for which no Disbursement
Form® was ever submitted; (2) $206,882 in interest on the foregoing amount; and (3) $808,967 in
leftover interest from the $2,629,108 in interest that Union Planters was holding before any
disbursements were made. This leaves a total of $3,830,752 in Unclaimed Funds.

4. As stated in Union Planters’ numerous reports to this Court, mailings were sent to
each Pre-Closing Purchase Escrow Plaintiff, at their last known address, on four separate occasions
over the course of the last four years (with the exception of approximately five Pre-Closing Purchase
Escrow Plaintiffs whose names and/or addresses were unknown or incomplete). At this juncture,
neither Union Planters nor Garden City believes that additional efforts to return the Unclaimed Funds
to the Pre-Closing Purchase Escrow Plaintiffs will be successful.

5. Tew Cardenas is advised that Garden City has not received payment of its fees

associated with the return of the pre-closing funds, or reimbursement of its costs, since 2006, and

? Union Planters’ records revealed that there were 2,052 Pre-Closing Purchase Escrow
Plaintiffs with accounts at Union Planters; only 1,859 of them have submitted Disbursement
Forms.
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is owed $67,826. Greenberg Traurig, Union Planters’s counsel, has also not received payment of
its fees associated with the return of the pre-closing funds, or reimbursement of its costs, since 2006,
and is owed $85,788. In addition, several of the Receiver’s objections to various Disbursement
Forms have recently been resolved, which will result in additional distributions of $487,355. After
the foregoing amounts (totaling $640,969) are reserved for or paid, $3,189,783 in Unclaimed Funds
will remain.® This Request for Instructions is directed to these remaining Unclaimed Funds.

6. On May 6, 2005, this Court elected to withhold the interest on the Pre-Closing
Purchase Escrow Plaintiffs’ funds in order to pay attorneys’ fees and other costs associated with
returning the funds to the Pre-Closing Purchase Escrow Plaintiffs. [DE 981]. Some Pre-Closing
Purchase Escrow Plaintiffs — roughly three percent (see DE 1802) — objected to their interest being
withheld to pay these expenses. As stated above, at that time, Union Planters was holding
$2,629,108 in interest.

7. Although the action that Tew Cardenas filed was never certified as a class action, it
was treated, in all material respects, as a class action proceeding with Tew Cardenas acting as lead
class counsel. When there are unclaimed funds in a class action, District Courts appear to have
broad discretionary powers in shaping equitable decrees for distributing the unclaimed funds. The
Court’s options include:

(1) pro rata distributions to the existing class members. See Beecher
v. Able, 575 F.2d 1010 (2d Cir. 1978);

(2) fluid or cy pres distributions to a charitable organization relating
to the subject of the lawsuit or to some other purpose analogous to the

* It is possible that some of the foregoing amounts may change — particularly the amount
due to Pre-Closing Purchase Escrow Plaintiffs as a result of objections being resolved — but the
changes are not expected to be more than $100,000.

3
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objectives underlying the lawsuit. See Schwartz v. Dallas Cowboys
Football Club, Ltd., 362 F.Supp.2d 574 (E.D. Pa. 2005); In re
Motorsports Merchandise Antitrust Litig., 160 F.Supp.2d 1392, 1394
(N.D. Ga. 2001);

(3) escheating the funds to a governmental body. See Six Mexican
Workers v. Ariz. Citrus Growers, 904 F.2d 1301 (9™ Cir. 1990);

(4) returning the funds to the defendant. See Van Gemert v. Boeing
Co., 739 F.2d 730 (2d Cir. 1984); or

(5) the payment of attorneys’ fees. See Wilson v. Southwest Airlines,
Inc., 880 F. 2d 807 (5™ Cir. 1989).*

8. Because this Court has a number of options available to it to deal with the $3,189,783

in Unclaimed Funds (after payment of Garden City’s and Greenberg Traurig’s fees), Tew Cardenas
respectfully requests that this Court return the $2,629,108 in interest that was on hand when the
distributions began to the Pre-Closing Purchase Escrow Plaintiffs. See Masters v. Wilhelmina Model
Agency, Inc., 473 F. 3d 423 (2d Cir. 2007) (finding that distributing unclaimed funds to plaintiffs
who had not received pre-judgment interest was a better use of the funds than the cy pres

distributions to charities ordered by the District Court).
0. This will result in approximately 2,000 Pre-Closing Purchase Escrow Plaintiffs

recovering 100% of their principal, together with interest on those funds. Garden City believes that

the approximate cost for its role in that distribution (preparing and mailing the checks) would be

* At the time that Tew Cardenas requested its fee, it requested no more than 2% of the
common fund — an “extraordinarily low percentage” (DE 1802 at p.2) —so that the class
members could receive 100% of their principal. In other words, Tew Cardenas limited its fee
request based on the $2,629,108 that was then being held as interest so that the class members’
principal would not be used to pay Tew Cardenas’s fee.

4
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$75,000. Tew Cardenas has also spoken to a local accounting firm — Morrison, Brown, Argiz &
Farra — and they believe that, depending on Union Planters’ records, the approximate cost for the
accountants in the distribution (computing the amounts to which each Pre-Closing Purchase Escrow

Plaintiff is entitled), if they are even needed, would not exceed $50,000.

CONCLUSION

Based on the foregoing, Tew Cardenas respectfully request instructions from this Court
regarding how the Unclaimed Funds should be distributed.
Dated: October 14™, 2009. Respectfully submitted,

TEW CARDENAS LLP

The Four Seasons Tower, 15" Floor
1441 Brickell Avenue

Miami, Florida 33131

(305) 536-1112 Telephone

(305) 536-1116 Facsimile

By: s:/Jeffrey C. Schneider
C. Thomas Tew, PA
Florida Bar No. 098160
Email: tt@tewlaw.com
Jeffrey C. Schneider, PA
Florida Bar No. 933244
Email: jcs@tewlaw.com

> If this Court elects to pay the $2,629,108 in interest to the Pre-Closing Purchase Escrow
Plaintiffs, $560,675 will still be remaining in Unclaimed Funds (from which the expenses of the
distribution of interest will need to be paid).


mailto:tt@tewlaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on October 14™, 2009, I electronically filed the foregoing document with the
Clerk of the Court using CM/ECF. T also certify that the foregoing document is being served this
day on all counsel of record or pro se parties identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those counsel or parties who are not authorized to receive electronically

Notices of Electronic Filing.

s:/Jeffrey C. Schneider
JEFFREY C. SCHNEIDER, P.A.
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SEC v. Mutual Benefits Corp., et al
Case No.: 04-60573-CIV-MORENO/TORRES

SERVICE LIST
Curt Miner, Esq. David L. Rosendorf, Esq.
Colson Hicks Eidson Kozyak Tropin & Throckmorton
Counsel for Roberto Martinez, Court Co-Counsel for Roberto Martinez, Court
Appointed Receiver Appointed Receiver
255 Aragon Avenue, 2™ Floor 2525 Ponce de Leon, Suite 900
Coral Gables, Florida 33134 Coral Gables, Florida 33134
Curt@colson.com Fax: 305.372.3508

Email: Imi@kttlaw.com

Michael A. Hanzman, Esq. Amie Riggle Berlin, Esq.

Kevin Love, Esq. Senior Trial Counsel

Hanzman Criden Chaykin & Rolnick Securities and Exchange Commission
Commercebank Center Attorney for Plaintiff

Counsel for Scheck Investments LP, et al. 801 Brickell Avenue, Suite 1800

220 Alhambra Circle, Suite 400 Miami, Florida 33131

Coral Gables, Florida 33134 Telephone: 305.982.6300

Fax: 305.357.9050 Fax: 305.536.4154

Email: mhanzman@hanzmancriden.com Email: berlina@sec.gov

klove@hanzmancriden.com

Brian J. Stack, Esq. Victor M. Diaz, Jr., Esq.
Stack Fernandez Anderson & Harris, P.A. Podhurst Orseck
Counsel for Traded Life Policies Ltd. Counsel for Scheck Investments LP., et al.
1200 Brickell Avenue, Suite 950 City National Bank Building
Miami, Florida 33131-3255 25 West Flagler Street, Suite 800
Fax: 305.371.0002 Miami, Florida 33130
Email: bstack@stackfernandez.com Fax: 305.358-2382
Email: vdiaz@podhurst.com
ndagher@podhurst.com
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J. David Hopkins, Esq.

Lord, Bissell & Brook LLP

Counsel for Traded Life Policies Ltd.
Suite 1900, The Prosecenium

1170 Peachtree Street, N.E.

Atlanta, Georgia 30309

Fax: 404.782.5547

Email: dhopkins@lordbissell.com

Robert C. Gilbert, Esq.
Splecial Counsel for Scheck Investments LP, et
al.

220 Alhambra Circle, Suite 400
Coral Gables, Florida 33134-5174
Fax: 305.529.1612

Email: rgilblaw@aol.com

Edward M. Mullins, Esq.

Daniella Friedman, Esq.

Astigarraga Davis Mullins & Grossman, P.A.

Co-Counsel for Life Settlement Holding

701 Brickell Avenue, 16™ Floor

Miami, Florida 33131

Fax: 305.372-8202

Email: emullins@astidavis.com
dfriedman@astidavis.com

J. Raul Cosio, Esq.

Holland & Knight

Counsel for Northern Trust Bank of Florida
701 Brickell Avenue, Suite 3000

Miami, Florida 33131

Fax: 305.789.7799

Email: raul.cosio@hklaw.com
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Michael R. Band, Esq.

Adorno & Yoss LLP

Counsel for Defendant Peter Lombardi

2525 Ponce De Leon Blvd., Suite 400

Miami, Florida 33134

Email: mband@adorno.com
ed@adomo.com

Jacqueline Becerra, Esq.

Adam Fosley, Esq.

Greenberg Traurig P.A.

Counsel for Union Planters Bank, N.A.
1221 Brickell Avenue

Miami, Florida 33131

Fax: 305.579.0717

Email: becerraj@gtlaw.com

Angela Daker, Esq.

White & Case, LLP

Former Counsel for Steven Steiner
4900 Wachovia Financial Center
200 S. Biscayne Blvd.

Miami, Florida 33131

Fax: 305.358.5744

Email: adaker@whitecase.com

Gary Timin, Esq.

Mayra Calzadilla, Esq.

Squire, Sanders & Dempsey, LLP

Counsel for Transamerica Occidental Life

200 S. Biscayne Blvd, 41* Floor

Miami, Florida 33131

Fax: 305.577.7001

Email: gary.timin@steelhector.com
mayra.calzadilla@steelhector.com
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Donald Bierman, Esq.

Edward Shohat, Esq.

Bierman Shohat Loewy Pizzi PA
Counsel for Defendant Joel Steinger
800 Brickell Avenue, PH-2

Miami, Florida 33131

Email: eshohat@aol.com

Christopher J. Klein, Esq.

Baur & Klein, P.A.

Co-Counsel for Life Settlement Holding, AG
100 N. Biscayne Blvd., 21* Floor

Miami, Florida 33132

Fax: 305.371.4380

Email: cklein@worldwidelaw.com

Charles H. Lichtman, Esq.

Berger Singerman, Suite 1000

Counsel for Mutual Benefits Japan Co.
350 East Las Olas Blvd.

Fort Lauderdale, Florida 33301

Fax: 954.523.2672

Email: clichtman@bergersingerman.com

Wendy L. Furman, Esq.
Pett, Furman & Jacobson, P.L.

Cgunsel for American United Life Insurance
0

2101 N.W. Corporate Boulevard
Suite 316

Boca Raton, Florida 33431
Email: wfurman@pfjlaw.com

Joseph A. Paella, Esq.
Andrew & Kurth, LLP

Counsel for American Express Tax & Business
Services, Inc.

450 Lexington Avenue
New York, NY 10017
Email: JosephPatella@andrewskurth.com

Jeffrey Rubinstein, Esq.

Rubinstein & Associates, PA

Attorneys for Claimants

1428 Brickell Avenue

Penthouse

Miami, Florida 33131

Email: Jeffrey@RubinsteinAssociates.com

Joel L. Kirschbaum, Esq.

Bunnell Wolfe Kirschbaum Keller
Mclntyre Gregoire & Klein, P.A
Counsel for Diana Steinger

100 SE 3™ Avenue, Suite 900

Fort Lauderdale, Florida 33394
Email: cxm@bunnellwoulfe.com

J. Randolph Liebler, Esq.

Liebler, Gonzalez & Portuondo, P.A.
Counsel for Bank of America

44 West Flagler Street, 25" Floor
Miami ,Florida 33130

Fax: 305.379.9626

Email: jrl@lgplaw.com
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Richard Critchlow, Es.

Harry R. Schafer, Esq.

Kenny Nachwalter, PA

Counsel for Citibank

201 South Biscayne Blvd.

1100 Miami Center

Miami, Florida 33131

Fax: 305.372.1861

Email: reritchlow@kennynachwalter.com
hschafer@kennynachwalter.com

Daniel Small, Esq.
Duane Morris, LLP

Counsel for Dr. Christine Walsh, et al.
(“Investors Group”

200 S. Biscayne Blvd., Suite 3400
Miami, Florida 33131

Fax: 305.960.2201

Email: dsmall@duanemorris.com

Kenneth D. Post, Esq.

Shutts & Bowen

Counsel for William Penn Life Insurance
1500 Miami Center

201 S. Biscayne Blvd.

Miami, Florida 33131

Email: kpost@shutts-law.com

Eric Ellsley, Esq.

Krupnick Campbell Malone Roselli Buser et. al
Counsel for Certain Investors

700 SE 3" Avenue, Suite 100

Fort Lauderdale, Florida 33161

Email: eellsley@krupnicklaw.com

Carla M. Barrow, P.A.

Cou;}sel for Claimants Maria Antonieta Mejia,
et al.

1395 Brickell Avenue

8™ Floor

Miami, Florida 33129

Email: carlabarrow(@bellsouth.net
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Glenn Berger
Joshua Reitzas
Jaffe & Asher LLP

Counsel for American Express Travel Related
Services Company, Inc.

600 Third Avenue
New York, NY 10016
Email: GBerger@jaffeandasher.com

Bruce A. Zimet, Esq.

Counsel for Leslie Steinger

100 S.E. 3" Avenue, Suite 2612
Ft. Lauderdale, Florida 33394
Fax: 954.760.4421

Email: baximetlaw(@aol.com

John H. Genovese, Esq.

Genovese Joblove & Bastista, P.A.
Counsel for Great West Growth, LLC, et al.
100 S.E. 2™ Street, 36™ Floor

Miami, Florida 33131

Fax: 305.349.2310

Sandra M. Upegui, Esq.

Counsel for Instituto de Prevision Militar
Inverna

Shutts & Bowen, LLP
201 South Biscayne Blvd.
Suite 1500-Miami Center



Jack Dempsey, Esq.

Susan Guerrieri, Esq.

Drinker Biddle & Reath, LLP

Counsel for American United Life Ins. Co.
One Logan Square

18"™ & Cherry Streets

Philadelphia, PA 19103
John.Dempsey@dbr.com
Susan.guerrieri@dbr.com

Edward Montoya, Esq.
Montoya Law Firm, P.A.
Attorney for the Class

2600 Douglas Road

Penthouse 7

Coral Gables, Florida 33134
Email: emontoya@fnclaw.com

Carla M. Barrow, Esq.

Pardo, Gainsburg & Barrow, LLP
Attorney for NAII

One Biscayne Tower - Suite 2475
2 South Biscayne Blvd.

Miami, Florida 33131

Email: cbarrow@pgblaw.com

Charles Wachter, Esq.

Fowler White Boggs Banker

Counsel for John Hancock Life Ins.
501 E. Kennedy Boulevard, Suite 1700
Tampa, Florida 33602

Email: cwachter@fowlerwhite.com

Steven Steiner

Pro Se Defendant

501 Riviera Isle Drive

Ft. Lauderdale, Florida 33301
Via U.S. Mail

@PFDesktop\::ODMA/MHODMA/DMS_NT;Miami;530951;1
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Charles E. Ray, Esq.
Counsel for Aurora Bifulco
887 E. Prima Vista Blvd.
Port St Lucie, Florida 34952
Email: charlescray@aol.com

David P. Hartnett, Esq.

Hinshaw & Culbertson

9122 S. Dadeland Blvd., Suite 1600
Miami, Florida 33156

Email: dhartnett@hinshawlaw.com

Jay S. Blumbenkopf, Esq.

Adorno & Yoss

Counsel for Allmerica Financial Life, et al.
700 S. Federal Highway, Suite 200

Boca Raton, Florida 33432

Email: jblumenkopf@adorno.com

David Ferguson, Esq.

The Kopelowitz Ostrow Firm PA
Counsel for Steven Steiner

200 SW 1* Avenue, 12 Floor

Fort Lauderdale, Florida 33301-4216

Jude P. Damasco, Esl.
Damasco & Associates
Tax Administrator

700 Monte Vista Lane
Half Moon Bay, CA 94019
Via U.S. Mail
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