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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60573-CIV-MORENO/GARBER

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,

V.

MUTUAL BENEFITS CORPORATION, et al.,
Defendants,

VIATICAL BENEFACTORS, LLC, ef o,

Relief Defendants.
!

RECEIVER’S MOTION FOR AUTHORIZATION TO ENTER INTO
SETTLEMENT AGREEMENT WITH AMERICAN EXPRESS

Roberto Martinez, Esq., as Court-appointed Receiver of Mutual Benefits Cofp. ("MBC™);
Viatical Benefactors, LLC (*VBLLC™); Viatical Services, Inc. (“VSI”); and Anthony Livoti, Jr.
individually and Anthomy Livoti, Jr. P.A., solely in their capacity as trustes, requesis authority
from this Court to enter into the a settlement agreement with American Express Travel Related
Services Company, Inc. in the case of Roberto Martinez, as Receiver v. American Express Travel
Related Services Company, Inc., Case No. 06-61712-Civ-Cohn, which is pending before Judge
Cohn. The Recelver states as grounds:

L On May 4, 2004, this Court entered an Order Appointing Recciver (the
“Receivership Order”) in this case. The Receivership Order appointed Roberto Martinez, Esq.,

of the law firm Colson Hicks Bidson, as Receiver.




Case 0:04-cv-60573-FAM  Document 1913  Entered on FLSD Docket 07/13/2007 Page 2 of 7

2. Paragraph 2 of the Receivership Order directs the Receiver to:

" Tnvestigate the mannér in which the affairs of [the Redeivership Eufitie§]

were conducted and institute such actions and legal proceedings, for the benefit

and on behalf of [the Receivership Entities] and their investors and other

creditors, as the Receiver deems necessary . . . against any transfers of menies or

other proceeds directly or indirectly traceable from investors in [the Receivership

Entities]; provided such actions may include, but not be limited to, . . .

disgorgement of profits, recovery and/or avoidance of fraudulent transfers under

Florida Statute § 726.101, et seq. or otherwise . . ..

3. In addition, Paragraph 7 of the Receivership Order provides that the Receiver may
“settle legal actions . . . in which MBC, VBLLC and VSI or the Receiver is a party, commenced
either prior to or subsequent to this Order, with authorization of this Court.”

4, The Receiver brought an action against American Express Travel Related
Services Company, Inc. (“American Express”) to seek to recover $140,569 in MBC funds that
were used to pay personal obligations of Steven K. Steiner, MBC’s former Vice President,
incurred on his personal American Express card. The suit was brought under the Florida
Fraudulent Transfers Act, Fla. Stat. § 726.105(1)(b). The Receiver did mot dispute that
American Express was an “innocent recipient” of the transfers; however, the Receiver sought to
recover the funds on the grounds that MBC was insolvent at the time of the transfers.

5. The proposed settlement would have American Express pay the Receiver $60.000
in exchange for a release of the Receiver’s claims. A copy of the proposed settlement is attached
as Bxhibit A. The Receiver subimits that the proposed settlement is fair and equitable and in the
best interests of the Receivership Estate,

6. Although the settlement amount represents a significant discount from the full

amount sought in the lawsuit, it will allow the Receiver to avoid significant expenses (as well as

the risks attendant to any trial). Other than taking a short corporate representative deposition of
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" Américan Expresds, theé séftlement was obtaired Withott the fieed for sighificat fact discovery.
More importantly, the Receiver’s claim would require proof at trial in the form of expert
testimony regarding MBC’s insolvency. The expense of having an accounting expert prepare an
insolvency report, participate in a deposition, and eventually testify at trial would have been very
significant, If the Receiver had filed a number of similar fraudulent transfer lawsuits, the
economies of scale would warrant the expert expense — as the same analysis would apply in all
of the cases. However, the Receiver has filed only one other fraudulent transfer claim for a
relatively small sum. As a result, the cost of the expert testimony would risk eating up a
substantial portion of any recovery at trial.

WHEREFORE, the Receiver respectfully requests that the Court enter an Order
authorizing the Receiver to enter into a settlement agreement in Roberto Martinez, as Receiver v.
American Express Travel Related Services Company, Inc., Case No. 06-61712-Civ-Cohn.

Respectfully submitted,
COLSON HICKS EIDSON
255 Aragon Avenue

Coral Gables, FL 33134-5008
Telephone: (305) 476-7400

Facsimile: (305) 476-7444
E-mail: curt@colson.com

By: __s/ Curtis B. Miner
CURTIS MINER
Florida Bar No. 885681
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CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that @ true and correct copy of the “foregoing was sent via
electronic mail, as set forth on the attached Receiver’s Service List in Case No. 04-60573-Civ-

Moreno, and by CM/ECEF, on this 12th day of July 2007.

s/ Curtis B. Miner

Curtis B. Miner

- SERVICE LIST
CASE NO. 06-61712-CIV-COHN/HOPKINS

Paul E. Heimberg

Kahan Shir, P.L.

American Express Travel Related
Services Company, Inc,

1800 NW Corporate Boulevard, Suite 103
Boca Raton, FL 33431

E-Mail: pheimberg@kahanshir.com

Joel V. Lumer

Mase & Lara, P.A.

80 5.W. 8th Street, Suite 2700
Miami, FL. 33130

E-Mail: jlumer@mltrial.com

Attorneys for American Express Travel Related Services Company, Ine.
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SERVICE LIST OF RECEIVER

Alise Meredith Johnson, Esq,
Linda Schmidt, Esq.
Securities & Fxchange Cemmission
801 Brickell Avenue, Suite 1800
Miami, FL 33131
Fax: (305) 5364154
E-mail; johnsona@sec, gov
schmidils@sec.gov
almonti@sec. gov
Counsel for Securities & Exchange Commission

Michael A. Hanzman, Esq.

Kenvin Love, Esq.

Hanzman Criden Chaykin & Rolnick

Commercebank Center

220 Alhambra Circle, Suite 400

Coral Gables, FL 33134

Fax: (305) 357-9050

E-mail; mhanzman@hanzmancriden.com
klove(@hanzmancriden.com

Counsel for Scheck Invesimenis LP, et al,

Brian J. Stack, Esq.

Stack Fernandez Anderson & Harris, P.A.
1200 Brickell Avenue, Suite 950

Miami, FL 33131-3255

Fax: (305) 371-0002

E-mait: bsteck@stackfernandez.com
Counsel for Traded Life Policies Lid,

David L. Rosendorf, Esq.
Kozyak Tropin & Throckmorton
2525 Ponce de Leon, Suite 90¢
Coral Gables, Florida 33134
Fax; (305) 372-3508

E-mail: Imi@kttlaw.com

Co-counsel for Receiver

Victor M., Diaz, Jr., Esq.

Podhurst Orseck Josefsberg et al.

City National Bank Building

25 West Flagler St., Suite 800

Miami, FL 33130

Fax:(305) 358-2382

E-mail: vdiaz@podhurst.com
ndagher@podhurst.com

Counsel for Scheck Jrvestments LP, el al,

J, David Hopkins, Esq.

Lotd, Bissell & Brook LLP

Suite 1900, The Prosecenium

1170 Peachires Street, N.E.

Atlanta, Georgia 30309

Fax: (404) 872-5547

E-mail: dhopkins@lordbissell.com
Counsel for Traded Life Policies Lid,

QGeorge Mahfoed, Esq.

Ferrell Schultz Carter & Feriel

201 South Biscayne Boulevard

34th Floor, Miami Center

Miamd, Florida 33131

Fax: (305) 3713732

E-mail: gmahfoodi@ferrelischultz.com

Counsel for Joel Steinger, Leslie Stainger, Peier
Lombardi, PJL Consulting Co., Kensington
Consulting Co.

Robert C. Gilbert, Esq.

220 Athambre Cirele, Soite 400
Coral Gables, FL 33134-5174
Fax; (305) 529-1612

E-mail: rgilblaw@aol.com
Special Counsel for Scheck Invesiments LP, et al,

Hilarie Bass, Esq.

Jacqueline Beeetra, Esq,

Greenberg Traurig P.A.

1221 Brickell Avenue

Miami, Florida 33131

Fax: (305) 579-0717

E-mail: becerrai@etiaw.com
bassh@gtlaw.com

Counsel for Union Planters Bank, N.A

Bdward M. Mullins, Esq,
Daniella Friedman, Esq.
Astigarraga Davis Mullins
& Grossman, P.A.
701 Brickell Ave., 16" Floor
Miamj, FL 33131
Fax: (303) 372-8202
E-mail: gmulling@astidavis.com
dfriedman@astidayis.com
Co-counsel for Life Seitlement Holding, A.G.

Angela Deker, Esg.

White & Case, LLP

4807 Wachovia Financial Center
200 S. Biscayne Boulevard
Miami, Floirda 33131

Fax; (305) 358-5744

E-mail: adaker@whitecase.com

Former counsel for Steven Stetner

David Levine, Bsq.

Teffrey Schneider, Esg.

Tew Cardenas LLP

The Four Seasons Tower, 15" Floor

1441 Brickell Avenue

Miami, FL 33131

Fax: (305) 536-1116

E-maiil: jes@tewlaw.com
dmi@dtew]aw,

Counsel Patricia Cook, et af

J. Raul Cosio, Esq.

Helland & Knight

701 Brickell Avenue, Suite 3000

Miami, FL 33131

Fax: (305) 789-7799

E-mail: raul.cosio@hklaw.com

Counsel for Northern Trust Bank of Florida

Gary Timin, Esq.

Mayra Calzadilla, Esq.

Squire, Sanders & Dempsey, LLP

200 8. Biscayne Blvd, 41% Floor

Miami, FL 33131

Fax:(305) 577-7001

E-mail; gary. timin@steclhector.com
mayra.calzadillai@steclhector.com

Counsel for Transamerica Occidenial Life

Joseph A. Paella, Esg.
Andrew & Kurth, LLP

450 Lexington Avenue 100 N. Biscayne Blvd. 21st Floor

Tew York, WY 10017 Miami, FL 33132

JosephPate] wekurth,co Fax: (305) 371-4380

Counse! for American Express Tax & Business E-mail: cklein@worldwidelaw.com
Services, Inc. Co-counsel for Lijfe Settlement Holding, 4.G.

Christopher J. Klein
Baur & Klein, P.A.
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Charles H., Lichtman, Esq,
Berger Singerman, Suite 1000
350 East Les Oles Blvd.

Fort Lauderdale, FL 33301
Fax: (854) 523-2672

E-mail: clichtman(@bergersingerman.commn
' |- Counsel for Mutual Benefits Japan Gor

Jeel L. Kirschbaum, Esq.

Bunnell Wolfe Kirschbaum Keller Mclntyre
Gregoire & Klein, PA

100 SE 3™ Avenue

Suite 00

1. Port Lauderdale, FL, 33394

E-mail. cx;g@]gunne]lwoulfe.cu.m- o

Counsel for Digna Steinger

Wendy L. Furman, Esg.

Pett, Furman & Jacobaon, P.L.
2101 N.W. Carporate Boulevard
Suite 316

Boca Raton, FE 33431

Fax: 994-4311

- E-meil:. wirment@pflewcom ... .. .

Counsel for Americen United Life Inswrance Co. |

J. Randelph Liebler, Esq.

Liebler, Gonzalez & Poruoundo, P.A.
44 West Flagler Streat, 25% Floor
WMiami, Florida 33130

Fax: (305) 379-9626

E-mail: id@leplaw.com

Counsel for Bank of America

Rick Critchlow, Esq.
Harry R, Schafer, Esq,
Kenny Nachwalter, PA
201 South Biscayne Blvd.
1100 Miami Center
Miami, Florida 33131
Fax: (305) 372-1861

Email: reritchlow@kennynachwalter.com

hschafer@kennvnachwalter.com
Counsel for Citibani

Glenn Berger

Jashua Reitzas

Jaffe & Asher LLP
600 Third Avenue
New York, NY 10016

E-mail: GBerger(@jaffeandasher.com
Counsel jor American Bxpress Travel Related

Services Company, Inc.

Darniel Small, Esq.

Duene Morris, LLP

200 So. Biscayne Blvd. , Suite 3400

Miami, FL 33131

Fax; (305) 950-2201

E-mail: demali@duanemorris.com

Counset for Dr. Christine Walsh, et al. (the
“Investors Group™)

Bruce A. Zimet Esq.

100 S.E.3rd Avenue, Suite 2612
Ft. Lauderdale, FL 33394

Fax: (954) 760-4421

E-mail: bazimetlaw(@aol.com

Counsel for Lesiie Steinger

Kemneth D. Post, Esq.
Shuits & Bowen

1500 Miami Center

201 S. Biscayne Boulevard
Miami, FL 33131

E-mail: kpost@shutts-law.com

Counsel for William Penn Life Insurance

John H. Genovese, Esq.

Genovese Joblove & Battista, P.A.

100 S.E. 2™ Street, 35" Floor

Miami, Florida 33131

Fax: (305) 349-2310

Counsel for Great West Growith, LLC, et al.

Craig Rasile, Bsq.

Hunton & Williams

E-Mail; azaron@hunton.com
crasile@hunton.com
rutkowskila@whitsandwiliiams.com
ggitomer@mkbattornevs.com

Counsel for Charilable Concepis, Inc., el al.

Eric Ellsley, Esq.

Krupnick Campbell Malone Roselli Buser et al
708 SE 3rd Ave Ste 100

Fart Lauderdale Florida 33161

E-Mail: sellsley@krupnicklaw.com

Counsel for Certain Investors

Sandra M, Upegui, Esq.
Shutts & Bowen, LLP

201 South Biscayne Blvd,
Suite 1500 - Miami Center
Miami, Florida 33131

Counsel for Instituic de Prevision Militar
Trverma

Carla M. Barrow, P.A,

1395 Brickell Avenue

£ Floor

Miami, FL 33129

E-Mail; carlabarrow@beligonth.net

g'lounselﬁ.vr Claimants Maria Anlonicta Mejia, et

Jack Dempsey, Esq.

Susan Gnerrierd, Esq.

Drinker Biddle & Reath, LLP

One Logan Square

18" & Cherry Streets

Philadelphia, PA 19103
John.Dempsev@dbr.com

Susan, guerrieri@adbr.com

Counsel for American United Life Insurance Co, .

Etnail: charlescravi@aol com
Counsel for Aurora Bifulco

Coral Gables, FL 33134

Emaij: emontoya@fnelaw.com
Attorney for the Class

Charles E. Ray, Esq. Edward Montoys, Hsq. David P. Hartnett, Esq,

887 E. Prima Vista Blvd, Montoya Law Firm, PA Hinshaw & Culbertson

Port St Lucie, FL 24852 2604 Dauglas Road 9122 §, Dadeland Rlvd,, Suite 1600
? Penthouse 7 Miami, FL 33156

E-mail: dharinati@hinshewiow.com

Counsel for Connecticu! Generdd, et al.

Cerla M. Barrow, Esq.
Perde, Gainsburg & Bamrow, LLP
One Biscayne Tower — Suite 2475

Jay S. Blumenkopf, Esq.
Adorno & Yoss
700 8. Federal Highway, suite 200

Charles Wachter, Esq,
Fowiler white Boggs Banker

Attorneys for Claimanis

; 501 E. Kennedy Boulevard, Suite 1700

i;si;:-hx?ﬁs it B Boca Ratan, FL, 33432 Tarps, FL, 33802

n, E-mail: jblumenkopfi@adorro.com E-mail: cwachter@fmvlenyhite com
Email: charrow@peblaw.com
Atlorney for NAIT Counsel for Allmerica Financial Life, ef al. Counsel for John Hancock Life ins.
Teffrey Rubinstein, Esq.
Rubinstein & Associates, PA
1428 Brickell Avenue
Penthouse
Miami, FL 33131
lef! ubingteinAssaciafes.co
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EXHIBIT A

~ (STIPULATION OF SETTLEMENT)
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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 06-61712-CIV-COHN/HOPKINS
(Ancillary Proceeding to Case No.: 04-60573)
ROBERTO MARTINEZ, as court-appointed
Receiver for MUTUAL BENEFITS CORP.,
Plaintiff,

V8.

AMERICAN EXPRESS TRAVEL RELATED
SERVICES COMPANY, INC,,

Defendant.
/

STIPULATION OF SETTLEMENT

This Stipulation of Settlement ("Settlement Agresment” or “Stipulation”) is made and
entered into among: (1) Roberto Martinez, as court-appointed Receiver (the “Receiver”) of
Mutual Benefits Cozp., Viatical Benefactors, LLC, Viatical Services, Inc., and Anthonoy Livoti,
Ir. aqd Anthony Livoti, Jr., P.A. solely in their capacity as Trustee; and (2)'American Express
Travel Related Services, Company, Inc. (“AMEX"} (collectively, the “Settling Parties™).

WHEREAS, on May 3, 2004, the Securities and Exchange Commission (“SEC”) filed a

- Complaint against Mutual Benefits Corporation (“MBC”) and other related entities and

individuals;
WHEREAS, on May 4, 2004, the Court entered an Order appointing Roberto Martinez as

Receiver for MBC and related entities;
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WHEREAS, on November 14, 2006, the Receiver filed a Complaint in Roberto Martinez,
as Receiver v. American Express Travel Related Services Co}npany, Inb., Case No. 06-61712-
Civ-Cohn (the “Action™),

WHEREAS, the Receiver’s Counsel has engaged in an investigation relating to the claims
and underlying events alleged in the Action, and is thoroughly familiar with issues relating to the
claims asserted in the Complaints;

WHEREAS, the Receiver and the Receiver’s Counsel have concluded that it would be in
the best interests of the Receivership to enter into this Settlement Agreement with AMEX,
because the settlement would be a fair, reasonable and adequate resolution of the Action;

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and
among the Seitling Parties, through their undersigned counsel, sﬁbj ect to Court approval
pursuant to the Court’s Order Appointing Receiver in SEC v, Mutual Benefits Corp., f al., Case
No. 04-60573-Civ-Moreno, to all of the terms and conditions set forth herein, as follows:

L SETTLEMENT CONSIDERATION

A. As consideration for the Release provided in Section I belovs.f, as well as for otherm'
promises and consideration set forth in this Settlement Agreement, AMEX will pay the Receiver
a total of Sixty Thousand Dollars (860,000) within ten (1 Oj business days from the entry of an
Order from the Court authorizing the Receiver to enter into this Settlement Agreement,

B. Upon receipt of the consideration identified in Section LA above, the Receiver

shall promptly file a Notice of Dismissal With Prejudice of the Action.

e Page D Of G
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IL..  RELEASE

A. Ubon.paymen.t of the consideration identified in Section I above, AMEX, and all
of its subsidjaries, divisions, affiliates, predecessors and successors, shall be released and forever
discharged from all maoper of claims, demands, actions, suits, causes of action, damages
whenever incurred, and liabilities of any nature whatsoever, known or unknown, in law or in
equity, which Raoberto Martinez, as court-appointed Receiver of Mutual Benefits Carp;, Viatical
Benefactors, LLC, Viatical Services, Inc., and Anthony Livoti, Jr. and Anthony Livoti, Jr., P.A.
solely in their capacity as Trustee, ever had, now have or hereafter can, shall or may have, arising
from or related to the Action.

.  MISCELLANEOUS

A. . Reasonable Best Efforts to Effectuate This Settlement Agreement

The paﬁies to this Settlement and their counsel agree to undertake their reasonable best
efforts, including all steps and efforts contemplated by this Settlement Ag;eement and any other
steps and cfforts that may be necessary or appropriate, by order of the Court or otherwise, to
carry out the terms of this Settlement Agreement. Pending final approval of this settlement, the
Settling Parties will cease and desist all litigation activiﬁes related to this Action, other than
actions necessary to promptly conclude this matter.

B. | No Admission

Nothing in this Seitlement Agreement shall be construed as an admission in any action or
proceeding of any kind whatsoever, civil, criminal or che_mise, before any court, .administraIiVe

agency, regulatory body or any other body or authority present or future, by AMEX, Neither this

T ST T T T T T T T e e e Page'3' of-6 —— -
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Settlement Agreement, nor any of its provisions, nor any statement or document made or filed in
connection herewith, shali_Be filed', offéred, received in evidence or otherwise used in any action
or proceeding or any arbitration, except in commection with the parties® application for approval
or enforcement of this Settlement Agreement and all proceedings incident to the foregoing.

C. Consent to Jurisdiction

The Settling Parties, and their respective counsel, hersby irrevocably submit to the
exclusive jurisdiction of the Court only for the specific purpose of any suit, action, proceeding or
dispute arising out of or relating to this Settlement Agreement, the applicability of this
Settlement Agreement or any issue related to fees and costs incurred in this Action.

D. Resolution of Disputes: Retention of Jurisdiction

Any disputes between or among the Settling Parties concerning matters contained in this
Settlement Agreement shall, if they first cannot be resolved by negotiation and agreement, be
submitted to the Court. The Court shall retain jurisdiction over the implementation and
enforcement of this Settlement Agreement.

E. Choice of Law

© Allterms of this Settlement Agreement shall be governed by and interpreted according to
the substantive laws of the State of Florida without regard to its choice of iaw or conflict of laws
principles.

E. Amendment: Waiver |

This Settlement Apreement shall not be modified in any respect except by a writing

execuied by all the parties hereto, and the waiver of any rights conferred hereunder shall be

i
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effective only if made by written instrument of the waiving party. The waiver by any party of
ariy breach of this Settlement Agreement shall not be deemed or construed as a waiver of any'
other breach, whether prior, subsequent or contemporaneous, of this Settlement Agreement.

. Execution in Counterparts

This Settlement Agreement may be executed in counterparts. Facsimile signatures shall
be considered as valid signatures as of the date thereof.

H. Integ;afed Agreement

This Settlement Agreement contains an entire, complete, and integrated statement of each
and every tt;rm and provision agreed to by and between the parties concerning this Action.

IN WITNESS WHEREOF, the parties hersto, through their fully authorized

representatives, have executed this Settlement Agreement as of the date first herein above

written.

Roberto Martinez, Esq. : Date
Colson Hicks Eidson

255 Aragon Ave., 2™ Floor

Coral Gables, Florida 33134

Curtis B. Minert, Esq. Date
Colson Hicks Eidson

255 Aragon Ave., 2™ Floor

Coral Gables, Florida 33134

Counsel for Roberto Martinez, as Receiver

T T T e o PageS of 6 e s e e e
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American Express Travel Related
Services Company, Inc.

I T

Joel WLumer, Esq.
Mase & Lara, P.A.

80 SW Eighth Street
Suite 2700

Miami, Florida 33130

Counsel for American Express Travel
Related Services Company, Inc.

Entered on FL.SD Docket 07/13/2007

T July Zary

Date.

12 Ju/ 07

Date
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— - PROPOSED ORDER __ —
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60573 CIV-MORENO/SIMONTON
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V.
MUTUAL BENEFITS CORP,, et al,,
Defendants,
VIATICAL BENEFACTORS, LLC, ef al,

Relief Defendants.
/

ORDER AUTHORIZING RECEIVER TO ENTER INTO
SETTLEMENT AGREEMENT WITH AMERICAN EXPRESS

THIS CAUSE is before the Court on the Receiver’s Motion for Authorization to
Enter Into Settlement Agreement With American Express Travel Related Services Company,
Inc. This Court, having reviewed the filings, and being otherwise fully advised in the
premises, it is hereby:

ORDERED AND ADJUDGED that:

1. The Receiver is authorized to enter into a settlement agreement in the case of
Robertc Martinez, as Receiver v. American Express Travel Related Services Company, Inc.,

Case No. 06-61712-Civ-Cohn, on the terms set forth in the Receiver’s Motion
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DONE AND ORDERED in Chambers at Miami-Dade County, Florida on this

day of July, 2007.

JUDGE FEDERICC MORENOC
UNITED STATES DISTRICT JUDGE

Copies to: All Counsel of Record




