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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 84-60573 CIV-MORENO
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V.
MUTUAL BENEFITS CORP., et al.,
Defendants,
VIATICAL BENEFACTORS, LLC, et al.,

Retief Defendants.,
/

RECEIVER’S SUBMISSION TO COURT REGARDING VSI SALE

Roberto Martinez, court-appointed receiver (“Receiver”y of Mutual Benefits Cotp, (“MBC™),
Viatical Benefactors, LLC (“VBLLC”), Viatical Services, Inc. (“VSI”), and Anthony Livoti, Jr, and
Anthony Livoti, Jr., P.A., solely in their capacity as trustee (collectively the “Receivership Entitics™),

makes this submission to the Court in connection with the proposed sale of the business of VSI,

The purpose of this submission is to explain, for the Court and other parties’ benefit, the proposed
transaction for the sale of the VST business. If the Count so directs, the Receiver will provide his
analysis of the submissions of Silver Point Capital, I.P, and Litai Asscts, LLC, upon the Court’s
determination of whether it is going to permit consideration of the Silver Point submission and if so,
how farther bidding with respect to the proposed sale will proceed.

The Proposed Transaction

There are four primary documents that implement the transaction:
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= Asset Purchase Agreement — this is the agreement between the Receiver and the
Purchaser, by which the assets used in the VST business are conveyed to the Purchaser in
exchange for the purchase price to be paid by the Purchaser;

= Trust Agreement — this is the agreement between the Receiver and the Trustee (the
Receiver has proposed Barry Mukamal, C.P.A, of the Marcum Rachlin firm as Trustee,
and both Litai and Silver Point concur) by which the Trustee takes control of (1) the
nominal ownership interests in the Keep Policies; (2) the funds ewrrently held by the
Receiver for the payment of premiums on the Keep Policies; and (3) the funds currenily
held by the Receiver as administrative fees collected by VSI for the servicing of the Keep
Policies; the Trustee also assumes responsibility for monitoring the Purchaser’s
performance of its duties as servicer of the Keep Policies;

®  Servicing Agreement — this is the agreement between the Purchaser and the Trustes, by
which the Purchaser agrees to undertake the responsibility for servicing the Keep Policies
(including collection and payment of premium funds, tracking of insureds, processing
death claims, and marketing and selling under-subscribed policies) for a period of atleast
five years, in exchange for the fees set forth in the Servicing Agreement.

» Transitional Services Agreement — this is the agreement between the Purchaser and the
Receiver by which the Purchaser agrees to provide such assistance to the Receiver as he
should require in the wrap-up of the receivership case for at least 26 weeks after closing
of the sale.

What is expected to occur at closing is the following: (1) all of the assets used to perform the

VSI servicing business will be transferred to the Purchaser; (2) the ownership and nominal
beneficiary interests in the Keep Policies will be transferred from the Receiver to the Trustee; (3) the
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funds currently held by the Receiver in connection with the servicing of the Keep Policies including
premium funds collected, undistributed death benefits, and unspent administrative fees collected
from Keep Policy investors (the unspent administrative fees are effectively what is described asthe
“Overpayment Balance,” which is currently projected to be approximately $2.5 million), will be
transferred to the Trusice; (4) the Purchaser will assume responsibility for performing the servicing
functions done by VSI for the Keep Policies; and (5) the Trustee will assume responsibility for
monitoring the Purchaser’s performance of those servicing functions.

The assets being sold, generally speaking, include all of the hard assets vsed in the VSI
business (i.e., furniture, office and computer equipment and the like), the existing accounts
receivable of V8I, the rights to the lease for the VSI premises which is being assumed by the
Puichaser, VSI's rights fo its employment and independernt contractor relationships with operational
personnel, VSF’s computer software and databases, including the VSI policy billing and tracking
system, and VSI’s books and records. The purchase price paid for the VSI assets will become
general receivership funds and will be distributed to all investors pro rata.

Under the Servicing Agreement, the Purchaser will be compensated for its services by
charging an Administrative Fee to the Keep Policy investors. The initial fee will be $300 per
invesiment interest; however, $60 of the fee will be paid from the Overpayment Balance, resulting in
anet fee to the investors of $240 per investment nterest. From year to year the Administrative Fee
will be adjusted in accordance with changes in the Consumer Price Index. The fee will contime to
be subsidized from the Overpayment Balance unless and until the Overpayment Balance is depleted.
The Servicing Agreement provides for an additional subsidy of the Administrative Fees if the
number of investor interests drops below certain specified amounts for each year. The Purchaser
also receives other income for its servicing finctions, including the interest credited on certain
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accounts, a $200 fee chargeable upon maturity of a policy, excess death benefit proceeds upon policy
maturities, and a fee of 10% of the gross proceeds received from dispositions of under-subseribed
policies.

The fonds in the Overpayment Balance will be used to help subsidize the Administrative Fees
as described above, and will also be used to pay the expenses of the Trust (including the gxpenses of
the Trustee). The Overpayment Balance will be replenished to some degree with the net proceeds
from the sale of under-subscribed policies. In the event that the Trustee determines that the
Overpayment Balance is at risk of being depleted, he may direct that the Trust cease subsidizing the
Administrative Fees and/or may direct the Purchaser to begin charging an additional Administrative
Fee to cover the anticipated Trust expenses,

The Purpose of the Trust Structure

There are at least two primary reasons for the Trust structure, First, the Trust provides for a
fiduciary responsible for overseeing the Putchaser’s performance of its duties as servicer. The
Trustee will have the responsibility and ability (by means of the reporting required by the Purchaser
and the Trustee’s control of the funds available for things such as premium payments and death
benefit distributions) to review and supervise the Purchaser’s performance of its obligations under
the Servicing Agreement and to ensure its capacity to do o for the term of the Agreement, This is
something that several thousand individual investors would have difficulty doing on their own,
Particalaily given the affiliation between both Silver Point and Litai and potential policy purchasers
and the potential for at least perceived conflicts of interest, the Receiver believed such a structure

was appropriate and in the interests of the Keep Policy investors.
Second, the Trust provides authority to the Trustee to negotiate and arrange for the extension
of the Servicing Agreement afler its initial five-year term is completed, or arrange for a substitute
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servicer if necessary. There are a number of different situations where it may be necessary to
restructure the relationship with the servicer or make alternate arrangements, For instance, when the
five year term of the Servicing Agreement has been completed, it is anticipated that there will stifl be
policies remaining which have not yet matured (no potential buyer that the Receiver was contacted
by expressed any interest in a servicing agreement which would extend beyond a five-year term).
Some arrangements will need to be made for the servicing of those policies, either through an
extension of the Servicing Agreement or by contracting with an alternate servicer, Individual
investors, who typically only have a beneficial interest in a fraction of a particular policy, have no
authority — much less the practical ability - {o negotiate such arrangements, either with the Purchaser
or with a third-patty servicer.

It is also possible that the Purchaser may default on its obligations under the Servicing
Agreement: it may either fail to adequately perform the servicing functions, or it may for whatever
reason decide to breach the Servicing Agreement and resign as servicer. If so, the Trust structure
enables the Trustee to seek appropiate relief — either to compel the Purchaser to perform, to seek
damages for its breach, and/or fo seek to engage a substitute servicer, Again, such actions would be
difficult if not impossible for thousands of individual investors holding fractional interests in policies
to undertake on their own. If at some point it becomes completely unfeasible to service the Keep
Policies, the Trust Agreement also gives the Trustee the authority to sell or surrender the policies and
distribute the proceeds to the investors — an authority which is necessary in order to avoid the
outright lapse of the policies otherwise, but which the Receiver believed was more appropriately

entrusted to a fiduciary for the investors rather than directly to the servicer,
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Reservation of Jurisdiction

The Court expressed concern with the potential reservation of jurisdiction with this Court in

this proceeding over future disputes arising from the Agreements. With the agreement of both Silver

Point and Litai, the Agreements have been modified to provide for agreement among the various

parties that any actions arising from the Agreements would be brought in the United States District

Court for the Southern District of Florida, or if that Cowt lacks jurisdiction, in an appropriate State

Court within the District. The Agreements do not provide for the reservation of jurisdiction by this

particular court in this particular proceeding over future disputes — unless the Court wishes 1o so

provide.

Respectiully submitted,

COLSON HICKS EIDSON
Co-Counsel for the Receiver

255 Aragon Avenue, Second Floor
Coral Gables, Florida 33134
Telephone (305) 476-7400
Facsimile (305) 476-7444

H-mail: curi{gicolson.com

- and —

mer

FL Bar No. 0885681

KOZYAK TROPIN & THROCKMORTON, P.A.
Co-Counsel for the Receiver

2525 Ponce de Leon, 9th Floor

Coral Gables, Florida 33134

Tel.
Fax,

By:

(305) 372-1800
(305) 372-2508
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing motion was served in

accordance with the attached Receiver’s Service List on Julyclg , 2009,

By: '-@%

David T-Régendorf
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SERVICE LIST OF RECEIVER
Case No, 0460573 CIV-Moreno

Alise Mersedith Johnson, By,

Linda Schmidt, Bsq,

Securities & Exchnge Commission
$01 Brickell Avenve, Suite 1800
Miami, FL 33131

Pax: (305) 536-4154

E-mail; johugona@sec.zov
8 tls: o

almonti@ses, goy
Connsel for Securities & Exchange
Commission

Michnel A, Flanziman, Esq.

Kenvin Love, Bsq.

Hanzman Criden & Love, BA,

7301 SW 57" Cowmt, Suite 515

South Miatni, Florida 33143

Fux: (305} 357-9050

B-mail; mhanzman@hanzmancriden.eon
klove@hanzmancriden.com

Counsal for Scheck Invartments LP, et al,

Brian J, Steck, Esq,

Stack Femandexz Anderson & Hamis, P.A,
1200 Brickell Avenug, Suite 950

Miami, PL 331313255

Fax: (305) 3710002 )
E-mail; bsteck@stackfzrmandez.com
Counsel for Traded Life Policles Ltd,

David L. Rosendorf, Bsq.
Kozyuk Tropin & Throckmorton
2525 Ponee de Leon, Syite 960
Cosal Gables, Florida 33134
Fax; (305) 372-3508

E-maik: dlrgkttaw.com

Co-connsel for Receiver

Victor M. Diaz, Jr., Esct
Podhugst Orseek Josefsberg et al,
City National Bank Building
23 West Flagler 8t., Suite 800
Miami, FL 33130
Fax:(305) 338-2382
Eemail: ydisz@oodhurgt.com
daphy odhurst.com
Connsel for Scheck Investmenis LP, ¢t al.

J. David Hapkins, Bsq.

Lord, Bissell & Brook LLP

Suits 1900, The Prosecenium

1170 Peachiree Street, N.E.

Aflanta, Georgia 30309

Fax: (404) 872-5547

Femail: dhopkins@lordblsselt. com
Counsel for Traded Life Polletes I,

Gearge Mahfood, Esg.

Yerrcl Schultz Carter & Forlel

201 South Biseayne Boulevard
34th Floor, Miami Center

Miami, Florida 33131

| Fax: (305) 371-3732

B-mad: pupbfoad ellschuliz.c
Coumsel for Joal Steinger, Lestie
Steinger, Poter Lombardi, PJL
Consufting Co., Kensington Consalting
Co.

AnpelaDakern-Boge

4300 Wachowna-Financial-Center
Foxe-

1 Byl

MHemMMM!eJW
Requested to be removed on ¢/17/08

Hikarle Bass, Esg.
Jacepeline Becgira, Bsg.
Greenberp Traurig WA,
1221 Brickell Avenuve
Miami, Florida 33131
Fax: (305) 579-0717
E-mail: becorrai@atlaw.com
basshi@ptlaw.com

Counsel for Unioss Planters Bank, N.A

Robert C. Gilhesi, Ezq.

2525 Ponce de Leon Blvd., Suite 700
Cotal Gables, F1 33134

Fax: (305) 529-1612

B-wait: reiiblas@aol.com

Special Cownsel for Scheck Invesinents
LP, et al,

Edward M. Mullins, Bsq.
Daniella Frigdman, Egq.
Astigarrnga Davis Mullins

& Orossman, P.A.
701 Rrickell Avs,, 16" Floor
Minted, FL 33131
Pax: (305) 372-8202
PBemail; emultling{@astidavi

diriedmani@astidavis.com

Cuécamzsel Jor Life Seltlement Halding,
A.G

David Levine, Bsq.
JeFfvey Schaetder, Bsg.
Tew Cardenas LLE
The Four Seasons Tower, 15" Fioor
1441 Brickel! Avenus
Miami, F1.33131
Pax: (305) 536-1116
B-matl; jes@lewlaw.com
Il W.00Mm
Counsal Patricia Cook, ef al

I. Raul Cuosio, Esq,

Holtand & Knight

701 Bricke!l Avenmg, Suite 3000
Miami, FL 33131

Fax: (305) 7897792

B-mail: raul cosio@hklaw.com
Counsel for Northern Trust Bonk of
Flovida

Gary Timin, Bsq,

Squire Sanders & Dempsey, LLP
215 South Monroe Street, Suite 601
Tallahassee, FL 32301-1804

Fax: (850) 222-8410

Bemail: gtimin@Bsed.com

Connsel foy Transamerica Occldental Life

Joel L. Kirschbaum, Bsq.

Benuell Wolfe Kirsehbaum Keller
Moelntyre Gregoirs & Klein, PA
100 S1 3% Avenue, Svite 900
Forf Lavderdale, FL 33394

E-maif co@bunnelbwoulfe som

Caungel for Diana Steingar.
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Christopher J. Klcin Teffrey Rubinstein, Bsg. Kenuneth D. Post, Bsg.
Baur & Xlein, P.A. Rubinstein & Associates, PA Shatts & Bowen
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201 8. Biscayne Boulevard
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E-mail: sklein@wor] Joffi ubinsisinAssociates.co ’ i
gaéconfamljb w Life Settlement Holding, | Atiorngys for Clabmants Counsel for William Penn Life Insurance
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hschgf‘eg@kelmmaclmg ter.com
Counsel for Citibank
1
Bryce A. Zimet Esq, Wendy L. Furman, Esq, John ¥, Genovese, Esq,
100 8.E.3rd ﬁwenue, Suite 2612 Petf, Furmen & Jacobson, P.L. Genovese Joblove & Battista, DA,
Ft. Lauderdale, FL 33304 21901 N.W. Carporate Boulevard 100 S.B. 2" Street, 36" Floor ;
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Counsel for Leste Sfainger B s e an@alliy.cor Email: jsonovese@eib-law.gom i1
Counsel for Awiericur United Life C'IOW-S‘BU?J?' Great West Growth, LLC, st
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Craig Rasile, Bsq, Eric Ellsley, Esa. fack Dempsey, Bsq.
Hunton & Williains Krupick Campbell Malone Roselli cfal | Susan Guerrierd, Bsq.
1111 Brickell Avere, Suite 2500 700 88 3rd Ave Sto 100 Drinker Biddle & Reath, LLP
Winmi, FL 33131 : et Out: Logan Soquare
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Curtis B. Miner, Brg.

Caolson Hicks Efdgon
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