UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60573 CIV-MORENO
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
\Z
MUTUAL BENEFITS CORP,, et al.,
Defendants,
VIATICAL BENEFACTORS, LLC, et al.,

Relief Defendants,
/

RECEIVER’S REPLY TO OBJECTIONS TO
MOTION TO APPROVE SALES OF POLICIES
AND INCORPORATED MEMORANDUM OF LAW
(*BID 2”, PORTFOLIOS #1, 2, AND 4)

Roberto Martinez, court-appointed receiver (“Receiver”) of Mutual Benefits Corp. (“MBC”),
Viatical Benefactors, LLC (“VBLLC”), Viatical Services, Inc. (*VSI”), and Anthony Livoti, Ir, and
Anthony Livoti, Jr., P.A., solely in their capacity as trustee (collectively the “Receivership Entities™),
submits this reply in support of'his motion to approve the proposed sale of certain insurance policies
and all related rights, including beneficial interests (the “Bid 2 Policies™), free and clear of all liens,
claims, interests and encumbrances, to the highest bidder at auction with respect to those Bid 2
Policies, Silver Point Capital Fund, L.P. (“Silver Point” or “Buyer”) for a total of $11,000,000
(subject to adjustment pursuant to the terms of the Purchase Agreement), or to the appropriate
“Back-Up Bidder” in the event that Silver Point fails to close as provided in the Purchase Agreement

(the “Bid 2 Sale Motion,” D.E. 1924), and states:
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1. On Angust 9, 2007, the Receiver filed the Bid 2 Sale Motion. The Bid 2 Sale Motion
was filed in accordance with the Court’s entry of the Disposition Order (D.E. 1339), which
authorized and directed the Receiver to sell viaticated insurance policies designated by a majority of
the investors in such policies to be sold. The Bid 2 Sale Motion follows the entry of a prior Order —
over virtually identical objections by certain non-party insurance companies (the “Objecting
Insurers™) — authorizing the sale of an initial portfolio of approximately 1,400 insurance policies
(D.E. 1886). That initial sale has now been closed in accordance with the Court’s directive,

2. On August 28, 2007, the Objecting Insurers filed their fnsurers’ Objection to Motion
to Approve Sale of Policies (“Bid 2”, Portfolios #1, 2, and 4) (the “Objection”).’ The Objection
raises issues identical to those which were already made by the Objecting Insurers and rejected by the
Court in connection with the initial sale — in particular, that the Receiver should not be permitted to
sell policies without implementing an “anti-fraud” plan; that the Court should have approved the
Objecting Insurers” proposed plan of distribution of receivership assets, rather than the procedure
approved by the Disposition Order; and that the Objecting Insurers have been denied the ability to
take discovery. For the same reasons that these objections were denied in connection with the initial
sale of policies by the Receiver, they have no merit now either.

3. First, the Receiver is not operating as a “viatical settlement provider” under Florida
law, i.e., a person who effectuates a viatical settlement contract. See Fla, Stat. § 626.9911. The
Receiver is not currently performing the functions of a viatical settlement provider, is not entering
into or soliciting viatical settlement contracts, and has no plans to do so; rather, he is in the process

of an orderly liquidation of the Mutual Benefits business under the authority and supervision of the

1 The Receiver notes that the Insurers are not parties to this action and have not been granted
authority to intervene except for the limited purpose of filing a brief in opposition to the Receiver’s

Motion to Approve Procedures for Disposition of Policies and Distribution of Proceeds.
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United States District Court for the Southern District of Florida. As such, he is not subject to the
requirements of the Florida statutes applicable to a viatical settlement provider, including the “anti-
fraud plan” referred fo by the Objecting Insurers. In any event, the Objecting Insurers’ purported
desire for the Receiver to adopt an “anti-fraud plan™ has no bearing on the Receiver’s authority to
sell policies in accordance with this Court’s prior orders. Nor is there any reason why the Objecting
Insurers have any standing to object to the proposed sale on this ground (the Receiver has not been
advised of any objection to the proposed sale by any regulatory agency).

4. Second, the mere fact that the Objecting Insurers proposed an alternate plan for
distribution of the receivership assets does not demonstrate any error in the Court’s entry of the
Disposition Order. That order is law of the case, and the Objecting Insurers’ continuing relitigation
of the Disposition Order at every opportunity simply represents a continuing disregard of this Court’s
prior orders and its authority to direct the disposition process.

5. Finally, for reasons that have already been addressed repeatedly by this Court, the
Court has uniformly rejected the Objecting Insurers’ complaints of being denied an opportunity to
take discovery. In its Order Granting in Part Intervening Insurers’ Motion for Clarification,
Reconsideration and Modification (ID.E. 1454), the Court held that the “Insurers’ argument that the
Court denied their Due Process rights is unconvincing and unsupported.” In response to the
Objecting Insurers’ complaint that they were not permitted to depose the Receiver or the Office of
Insurance Regulation, the Court stated that “[t]he Insurers offer no authority, however, supporting
their assertion that the Court denied them their Due Process rights.” (Order at 4). Nothing has
changed since then. Indeed, in response to the latest wave of discovery propounded by the Objecting
Insurers — despite the Court’s prior rulings — the Court entered a protective order prohibiting the
discovery from going forward (D.E. 1942).
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o. One other objection, in the form of a letter from investor Bertha Nino de Escobar, was
filed with the Court. However this objection gives no explanation for the basis of the objection, and
accordingly the Receiver respectfully submits that it, like the Objecting Insurers’ objections, should
be overruled.

WHEREFORE, for the foregoing reasons and those described in the Bid 2 Sale Motion, the
Receiver respectfully submits that the objections to the sale of the Bid 2 Policies should be
overruled, and that the sale of the Bid 2 Policies should be approved in accordance with the Bid 2
Sale Motion.

Respectfully submitted,

COLSON HICKS EIDSON
Co-Counsel for the Receiver

255 Aragon Avenue, Second Floor
Coral Gables, Florida 33134
Telephone (305) 476-7400

Facsimile (305) 476-7444
E-mail: curti@colson.com

By: m G

CurtisB. Miner
FI. Bar No. 0885681

-and —

KOZYAK TROPIN & THROCKMORTON, P.A.
Co-Counsel for the Receiver

2525 Ponce de Leon, 9th Floor

Coral Gables, Florida 33134

Tel.  (305)372-1800

Fax. (305) 372-2508

David L\Rosendorf
FI. Bar No. 996823
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing motion was served in

accordance with the attached Receiver’s Service List on September f L’] , 2007,

By: (\7 M

David L. Rosdadorf
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