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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA )

CASE NO: 04-60573-CTV-MORENO/GARBER

SECURITIES AND EXCHANGE
COMMISSION.

Plaintiff,

v,

MUTUAL BENEFITS CORP.,
efal,, -

Defendants,

“ VIATICAL BENEFACTORS, LL.C,
~etal, : ;

‘Relief Defendants,
/

REPORT AND RECOMMENDATION

THIS CAUSE is before the Court sua sponfe.! Based on the following analysis, it is

respectfully recommended that the Court: (1) require the receiver to retumn to the pre-closing
purchase escrow plaintiffs the fimds which they deposited in accounts axUnic;n Planters Bank, NLA.,
and other institutions, but which were never used to purchase viatical settlements or related
investments, and (2) hold that those funds are not part of the receivership.

On October 18, 2004, the Court entered an Order in which it informed the parties that it
“ha[d] received numerous inquiries as well as additional complaints pertaining to a return of funds

to putative investors who had not entered into contracts for the acquisition of interests in viatical

* A detailed factual and procedural background of this action is contsined in the Court’s
November 12, 2004, Report and Recommendations (D.E. #522),
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contracts prior to the receivership in this cause.” D..E.' #504, at 1. The Courtinformed the patties |
that it “wishe[d] to address .such'issue‘:s ..., id., and therefore diréctedthc Teceiver to “shéw cause,

. ifany exists, . . . as to why escrowed dc?osits should notbe fo:thwiﬁa returned to inx}és.tors who did
not enter into contracts for the abqufsition of interests in viatical agreements.” 7d at 12, The
receiver and some. éf th.e inVestorsi at issue (“pre-clbsing purchasg- escrow plaintiffs”) filed

| memorancia in response to the Court’s Order, andi the parties appegred ataNovember 9, 2004, show
cause hearing.

Tn the months before the SEC initi_até:& thisaction, the ._pre-(:iOsing purchase escrow plaintiffs
attempted to nvest in viatical scttlements through N'[BC‘ Their money was depegited in vations
bank acaounts; but the SEC instituted this action Before their money was withdrawn from those
accounts and invested in viatical §ettlements. Because the Florida Office of Insurance Regulation
has suspendéd MBC’s license and because of the prohibitions contained in this Court’s temporary
restraining order, the pre~closing purchase escrow plaintiffs’ money cannot be invested by MBC in
viatical settlements and is effectively frozen in bank accounts over which the pre;ciosing' purchase
escrow plaintiffs have no control. |

* The pre-closing escrow plaintiffs have asked the Court to direct the receiver to immediately
retun those funds to them. See, e.g, Traded Life Policies Limited’s (Summary) Reply
Memorandum to Receiver's Résponsé to October 18 Rule to Show Cause (D.E. #520), at 3
(“Accordingly, TLPL respectfully requests that the Court Order the Receiver to fetum these funds
to TLPL, and others who are similarly sitvated, forthwith.”), The receiver opposes the return of

those funds to the pre-closing purchase escrow plaintiffs.
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DISCUSSION
‘Essentially, thc pre-cIosiné purchase escrow plaintiffs and the receiver dispu%e to &hom the
funds at issué belonged on the date the Court appointed the receiver. Cf, e.g., In re: Scanlon, 239
F.3d 1195, 1 197-(1 lth Cir. 2001) (A debtor’s estate in bankruptey consists Pf all legal and
| equitable interests of tﬁe debtor in property as of the commencement of the case.”™) (quoting T&B
Seottsdale Contractors, Inc. v United Sz;az‘es, 866 F.2d 1372, 1376 '(i 1th Cir. 1989)) (%nternai
quotation marks and additional citations Om‘itted) (emphasis added); In re Cardian Mortgage Corp.,
122B.R. 255 »260 (Bankr. E.D. Va, 19§0) (“Thus the critical time for detemﬁxﬁng; Whemer the funds
were property of Cardién’s estate was the time of filing.”). The receiver contends that the pre-
closing purchase escrow plaintiffs did “not héve Iega} title to the funds” and that “[u]ltimate
distribution of those monies would therefore be govemed by equitablé receivership principles -
> Response to Rule to Show Cause (D.E.#514),at9. The preélosing purchase escrow plaintiffs,
on the other hand, contend that the funds were never invested but instead were merely Being held in
escrow for their benefit until they were invested, and that defendants had no legal right to the funds.
| In accordanﬁe with the general rule that “[pjroperty interests are created and defined by state
faw. ey Bumér v. United States, 440 U.8, 48, 55, 99 8. Ct. 914, 918 (1979), the receiver contends
tliat “the extent and validity of the Receiver’s inferest in property is a qﬁestion of state law . ..,
Response to Rule to Show Cause (D.E. #514), at 2 (citing Jr re: Scanlon, 239 F.3d 1195, 1197 (11th
Cir.2001)). None ofthe parties orpre-closing purchase escrow plaintiffs has disputed that assertion,

and the Court therefore assumes that Florida law applies.? See In re: Scanlon, 239 F.3d at 1197 &

? The receiver also wrote: “The Pre-Closing Purchase Bscrow Plaintiffs rely on
bankruptcy cases to support their position that they are entitled to distribution of the funds
currently held in the Pre-Closing Escrow Accounts. While bankruptey law is not binding on

3
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n-4 (“Because no argument to the contrary has been presented, we conduct our review according to

principles of Flotida law.™); 7d. at 1197 (“*The extent and validity of the debtor’s interest it property

isa que.étion of state law.’”) (quoting 7€ B Scottsdale Comtractors, Inc. v, United Staze.s‘_, 866 F.2d A

1372, 1376 (11th Cir. 1989)) (internal quotation marks and additional citations omitted); 0*Neal v,

General Motors Corp. ,- 841 F. Supp. 391, 398 (M.D. Fla. 1993) (“The capacity of a recciver to sue

in federal court is governed by the law of the fbrum state.”); In re Cardian Morigage Corp., 122

B.R. 255,258 (Bankr. E.D. Va. 1990) (“The determination of a property interest is to be made under

appropriate state law.”).

The receiver stands in the shoes of MBC and the other defendants. O'Neal, 841 F. Supp. at

393; Hamilton v. Flowers, 183 So. 811, 817, 134 Fla, 328, 343 (193 8) (“The general ruleis thata

© receiver takes the rights, causes and remedies which were in the corporation, individual or estate

whose receiver he is, or‘ which were available to those whose interests .he was appointed to
represent.”) (quotation marks and citations omitted); Freemczﬁ v. Dean Witter Reynolds, Inc., 865
So, 2d 543, 550 (Fla, 2d Dist. Ct. App. 2003) (“It is axiomatic that Mr. Freeman as a receiver
obtained the rights 6f actioﬁ and remedies that were ﬁossessed by thc person or cerporation in
receivership.”); see also, e.g., Knauer v. Jonathon Roberts Fin, Group, Inc., 348 F.3d 230,236 (7th

Cir. 2003Y (applying Indiana law); Javiteh v, First U, Secs., Inc., 315 F.3d 619, 625 (6th Cir. 2003);

issues relating to an equitable receivership, there are instances in which the principles are
analogous and therefore helpful.” Response to Rule to Show Cause (D.E. #5 14), at 3.

The Court agrees, and therefore will apply analogous bankruptcy law principles when
they do not conflict with the applicable Florida law. See, e.g., In re Cardian Mortgage Corp.,
122 BR. 255,259 n.1 (Bankr. E.D. Va. 1990) (“Cardian argues that federal bankruptey policy
should contrel the constructive trust analysis . . . . Those decisions will not be followed by this
court o the extent they suggest that the existence of a constructive trust in bankruptey should be
determined by a stricter standard than the applicable state law.™).

4
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, Zrmsjzrané V. -McAlpin, 699 F.24 79, 89 (Zd‘ Cir. 1989) (applying New York law); ¢f SECv, Spence

& Green Chem, Co., 612 F.2d 896, 903 (5th éir. 1980 (“As a general rule a recéiver, standing in
the shoes of management ., , ™).* - |
Generally, “[o]nce property is placed under the c.ontrol of the court through api:oin!ment of

areceiver, no creditor may obtain pre ferencg by any lien rendered Subsequ_ent thereto even if the suit
z.mdér lwhich the judgment lien ié acqﬁired was commenced prior to the date of the order appointing -
the receiver.” Sunland Mortgage Corp. v. ngfs,»sis So. 2d 1337, 1339 (Fla. 5th Dist, Ct. App,
1987). I—on'vever, “[a] receiver hias no right to property which does not belong to the corporation over
which the receiver was appointed.” Tourist Channel, ;[nc. v. Namey, 568 So. 2d 543, 544 (Fla. 5th
Dist. Ct. App. 1990); seé dl.vo. 6.2, Hamilton v. Flowers, 183 So. 811, 817, 134 Fla. 328,343 (1938)
(“A'receiver has no right to property Whiéh doés not belong to the individual or corporation _ove;‘
which he was appointed.”), Consistcnt with that principle, the Court’s Order Appointing Receiver
authorized the receiver to take control only of MBC’s and some of the relief defondants’ “properfy, ‘
assets, and estate . ...” D.E. #26, at 2§ 1. Therefore, ifthe disputed fimds did not belong to MBC
or any of the other defendants but instead béldnged to the pre-closing purchase escrow plaintiffs,
then the receiver had no authority to seize them and the pre-closing purchase escrow plainfiffs are
enﬁﬂeci to the return of those fands.

The receiver focuses his arguments on whether the accounts in which the pre-closing .

* Decisions rendercd by the Fifth Cirenit prior to October 1, 1981, are binding on district
courts within the Eleventh Citcult. See Bonmer v. City of Prichard, 661 F.2d 1206 (11th Cir.
1981) (en banc).

* InSECv. Spence & Green Chem. Co. and Javiteh v. First U, Secs., Inc., the Fifth and
Sixth Circuits did not specify which states’ laws they were applying to defermine the extent of
the powers of the relevant receivers, '
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purchase escrow plaintiffs” funds ére being held constituted eécrow accounts under Florida law. He |
- concedes “that the monies at issue should be returned to the investors who deposited those funds if. |
. & frue escrow was created under Fionda law.” Response to Rule to Show Cause (D.E. #5 14}, at
3 (emphasis Omlttcd). Hec omends, however, thatno true escrow was created under Floridalaw, and
that “[a]bsent agx_'eementé that meet all elements of a yaiid esﬁow :eléﬁonship, coothe [pre-closing |
purchase escfow plaintiffs] do not have legal title to the funds™ at issue. o/ at 9, According to the
receiver, therefore, there apparéntly exist only two possibilities with rqgards to the funds at issue:
‘( 1 )Vthe accoumts at issue were frug escrov} accounts, in which case the funds in them must be returned
- 1o the pre-closmg purchase escrow plamtszs, or (2) the accounts at issue were not true escrow
accounts, in which case the funds in them are part of the recewersth and are subject fo equxtabie
- distribution along with the rest of the receivership’s assets.

“Under Florida law, an escrow is established by ‘an instrument embodying conditions
mutually beneficial to both parties , . . and it must be communicated to and deposited with a third
party.’” Gibson v. Resolution Trust Co.,51F.3d 101 6, 1021 (11t Cir, 1995) (quoting Aberbach v,
WékfvaAs‘so;s. . 735F. Supp. 1032, 1035 (S.D. Fla. 1990)); see also, e.g., Shultzv. Sun Bank/Naples,
N.A4,, 553 S0.2d 202, 205 (Fla. 2d D;xst. Ct. App. 1989) (“An escrow agreement must be in writing,
and the funds must be delivered to a third party.”). “The third party must itself not be involved in
the transaction,” Gibson, 51 F.3d at 1021. “Upon deﬁvery of the res to a third person in escrow,
the grantor by his act of delivery loses all control over the res.” Id |

| Once an esérow account is established, ““legal title to property placed in [the] account
remains with the grantor until the occurrence of the condition specified in the escrow agreement.””

In re: Scanlon, 239 F.3d 1195, 1197-98 (11th Cir. 2001) (quoting Dickerson v. Central Fla,
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Radiation Oncology Group, 225 B.R. 241, 244 (M.D. Fla.- 1998)} “Nonetheless, ‘funds that are
deposucd into an escrow account by a debtor, for the benefit of others cannot be characterized as
property of the estate.”” Jd. at 1198 (quoting Jn re S.E.L. Maduro, 205 BR. 987, 990~91 (Bankz,
S. D Fla. 1997)). Thus, even if it is amblguous who has “legal title to the funds in [an] escrow
account . .. »" the funds are not part of the estate if they were “not intended to benefit the Debtor.™
Id Addid onaliy, “even 1f the Debtor COuId be deemed the Iegal owrer of the ﬁ,mds" in an escrow
account, those funds are not part of the debtor’s estate if they merely “expenenced a temporary
| layover in an account mmntamed by [the debtor’s] counse! while e roufe fo compensating thhout.
any oversight by the Debtor....” J4
. The re;:eivet agrees that the first condition for establi shincnt bf an escfowé Le. the existence
ofan instrument embodying conditions mutually beneficial to both parties, was mét because the ;‘;re;'
closing purchase escrow plaintiffs “and MBC entered into a contract whereby they agreed that fhe
investors’ money would be put ipto an accoumnt to be disb;rrsed onlyA on certain conditions.”
Response to Rule to Show Caus«av (D.E. #514), at 4-5. MBC’s standard_State of Florida Viatical
Settlement Purchase Agreement supports that conclusion. See, e.g., Statc_c of Florida Viatical
Settlement Purchage Agrccmcnt (DE.#514,Ex. A),at4-5915 (“Purchascr appoints Union Planters
Bank,N.A,, as Fscrow Agent for the purpose of holdmv funds for the purchase of the death benefit
of a life insurance pohcy(xes) The sole respons1bﬂxtzcs of the Escrow Agent are: aj Tohold the
funds forwarded by the Purchaser pursuant to this Agreement, 7Y, id. at 5§ 16 (“The Escrow Apent
will not release any of the Purchaser’s funds to Mutual Benefits Corp. or any other third party until
such time as the Escrow Agent has viritten acknowledgment from the seller’s insutance company

of the change of beneficiaries ref] ecting the Purchaser(s) of the policy and his/her designees.”).

7
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The receiver éoutends, however, that the escrow account contemplated by fhe agreements
between MBC and the pre-qlésing purchase escrow plaintiffs never camge«into existence because the
égreements were not “‘communicated to and deposited with a thifd, party.” Gibson. . Res‘oliuion
Trust Ca,, 51 F.3d 1016, 1021 (11th Cir. 1993} (quoting dberbach v. Wekiva Assocs., 735 F. Supp.
1032, 1035 (8. Fla. (990)). = |

The Court does not have sufficient eQidencc to determing whether the agreements between
MBC and the pre~cl§s§ng purchase ¢scrow plaintiffs wefe communicated to and deposited with
Union Planters Bank, N.A. (“Union Planters™) or aﬁy of the other purported escrow agerits.’ Based
on the contents of a separate agreement between MBC and Union Planters and similar agrecménts
between MBC and other purported escrow agents, however, it appears likely that the receiver is
correct that MBC failed to communicate the agi'eements between MBC and the prs:-‘closing purchas‘e
escrow plaintiffs to, and failed to deposit them 'with, Union Planters and other purported escrc;;w
agents. | o “o

The agreement between MBC and Union Planters does putport to establish an escrow
aécotmt'. ‘See “Escrow Agreement - Union Planters Bank, N.A” (D.E. #514, Bx. B). That
agreemeﬁt, however, does not refer to the agreemém‘ between MBC aud the pre-closing purchase
escrow plaintiffs, does not appear tb relate 1o an escrow account set up for the benefit of the pre-

closing purchase escrow plaintiffs, and does not contemplate that the pre-closing purchase sscrow

® Some of the pre~closing purchase escrow plaintiffs’ funds were deposited in accounts
with American Express Business and Tax Services, Inc.; Northern Trust; and RBC Centura
Bank, See Response to Rule to Show Cause (D.E. #514), at 5n.1. The agreements between
MBC and those entities contained similar provisions to the agreement between MBC and Union
Planters. According to the receiver, as of June 30, 2004, $104,958,761 was held in accounts with
all of those banks, “with the vast majority of that amount ($103,477,127) held in accounts at
Union Planters Bank, N.A.” [, at 2.
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plaintiffs will be the “grzmtors for the account. Instead, the agreement suggests that MBC is the
intended benefi mary of, and the grantor to, the contemplated escrow account. See, e.g., id at2
- ILA.1 (“Upon the exccution of this Agreement, Escrow Agent shall estabhsh and maintain one or
more additional eserow accounts for the benefit of MBC or MBC’s dcsign‘eé,s“ ;id at 3TILAL -
(“From time to time, with respect fo facilitating each purchase by MBC of life insurance policy death
benefits, Escrow Agent shall perform the following services™) (emphasis added); id at 5 § LB
{providing for disbursements to MBC). The agreement refers to separate agreements among “the
Insured [i.e., the-viator], MBC and the Escrow Agent {i"e‘, Union Planters] . .. " id at 4 {IILA4
(emphasis added), but it does not-reference the agreements between MBC and the pre-closing
-purchase escrow plaintiffs. Additionally, the agreement 'staies:
The duties and responsibilities of the Escrow Agent hereunder shall be determined -
- solely by the express provisions of the Escrow Agreement [i.e., the agreement.
* between MBC and Union Planters] and no other future duties or responsibilities shall
be implied. The Escrow Agent shall not have any liability under, nor duty to inquire
into the terms and provisions of any agreements or instructions, other than as outlined .
inthis Agreement. Without limiting the foregoing, the Escrow Agent shall . , . have
" no duties or obligations other than those specifically set forth herem
Ida8qVH.

Thus, the only evidence before the Court suggests that the escrow accounts contemplated in

the agreements between the pre-closing purchase escrow plaintiffs and MBC were never created.”

¢ There is no evidence before the Court that pursuant to the agreement between MBC and
Union Planters Bank, MBC named any of the pre-closing purchase esctow plaintiffs as a
“Jesignee.”

7 Of course, further discovery could lead to the conclusion that the agreements between
the pre-closing purchase eserow plaintiffs and MBC were communicated 10 and deposited with
Union Planters with respect to the Union Planters account, thereby establishing that the escrow
account contemplated by the agreement between the pre-closing purchase escrow plaintiffs and
MBC was established. However, because of the Court’s conclusions infra, the Court does not

9
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However, it is undisputed that MBC set up the escrow accounts® described in its agreements with
Unidn Planters; American Express Business and Tax Senri;es; Inc.; Northera Trust; and RBC
Cennﬂa.Bank_ It is also undispﬁted that the pre-closing purchase escrow plaintiffs, not MBC,
deposited the fuixds that are in thoss accounts, see, e.8., Response to Rule to Show Canse D.E.
#514), at 3 9 6 (“the investors who deposited ﬁmse funds™), and such deposits weze in accordance
with the agreements between MBC and the pre-closing purchase escrow plaintiffs, see D.E. #514,
Ex. A, at 1 § L1 (“The Purchaser hereby agrees to deposit the sum of §__ with Union Planters
Bank, N.A. the Escrow Agent, for the purpose of acquiring thé death benefit of a life insurance
poliey(ies) which will be allocated as set forth herein.”). |
The receivercqntcﬁds that bx:;gus'e the Union Planters account was not a teiie €scrow account,
orat least notthe escrow adcount contemplated in the-a.greemehts Eenveen MBC and thépre«c losing
purchase escrow plaintiffs, the funds in that account automatically became property of the
receivership. The authority which the receiver has cited, howex)er= does not support thét proposition.
For exa:_'npic; the receiver cited [n re: Scanlon, 239 F,Ed 1195 (11th Cir, 2001); for thé
following proposition; “account which was not a true escrow aqcount'under Florida law became
property of the bankmptéy estate . . . " Response to Rule to Show Cause (D.E. #514), at4. That
is not, however, an accurate representation of the facts or the Ele;venth Circuit’s holding in In re:

Scarnlon.

need to consider that issue further,

® For purposcs of this Report and Recommendation, the Court will refer to these as
“escrow accounts,” despite the fact that some or all of the accounts may not have met the legal
definition of an escrow account, Based on the Court’s conclusions infra, for purposes of this
Report and Recommendation it is trrelevant whether the accounts met that legal definition.

10
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(who are referred to in the Agreement as ‘Agents’) ... .,” and “[tThe fund was héld for the sole
benefit of the Bank ... and the Agents,” Id. at 101920 {(quotation mafks and citation omitted). The
bank “retained power over investment decisions of the assets comprising the fund. ¥ was free to
remove all monies in the fund ﬁrilcss it had beeﬁ notified of a claim against its Agents; thereaﬁer, |
withdrawais required a two&hirds approval by the Age_ms.” Id at 1020 Also pu}:suant to the
agreement, the law firmy wés “t0 oversee fhe ﬁm.& which was kept at Citibank in a tl;ust account . ,
Iy | | |

When RTC became consetvator of the bank, it repudiated the agreement with the w firm,
in gccordanice with the Finah;ial Iﬁstitﬁtibns Reform, Recovery and Enforcement Act of 1989. 51
F.3d at 1020. RTC asked the law firm to retum the ﬁ.mds, but the law firm refused, Jd - The law
firm filed a declaratoryjudgm‘ént ac!iori, and RTC filed a coumterclaim seeking a determination that
it properly repudiated the contract and a cross-claim against Citibank seeking return of the finds in
the account, /d | |

The law firm contended, inter alig, “that ‘ t;:e fund was the property of tﬁe officers and
directors], not the bénk itself,] as the Agreement [between thg banf{ and the law firm] constituted an
CSCIOW of guaranty agreement,” 51 F.3d at 1021. The Eleventh Circuit held that the agreement did
not constitute an escrow agreement. 51 F.3d at 1021-22, The court based that decision on the facts
that; |

[the directors and officers were not parﬁes to the Agreement; the Law Firm, who

held the fund in a trust account, was not 4 disinterested third party to the Agreement

but rather a party to the Contract; moreoyer the word ‘escrow’ never appears in the

Agreement. Nor did [the bank] lose control over the fund; it retained the rights to

add, substitute, value, invest, sell, dispose of, and audit fund assets,

51F.3dat 1022. TheEleventh Circuit therefore affirmed the district court’s conclusions that RTICs

12
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Contrary to thé raceiver’s representatio'n, theiln re: Scanlon court did not hold that the
accournt at issue was not a true escrow account. Instead, the couﬁi did not directly address the issue
of whether it was an escrow account, bat implied that it was a frue escrow accouuf by repeatedly
referring to it.as an “escrow account.” See, e.g., 239 F.3d at 1 196 (identifying the main issue on
appeal as “whether certain funds in a temporary escrow account constitu»te>d estate property™); id. at
1198 (“the two oplnions below iﬁform.the anaiys,is of who possessed legal tiﬂé to the funds in the
temporary escrow accourtt and who were the intended beneficiaries of thpsé ﬁ;nds”); id, (“Whﬂe the
issue of who possessed lcga! title to the fonds in the escrow account is not free of ambiguity . . ).
Addirionally, the In re; Scanlon court did not §onclude that the account at issue «“bécamé
pmperl} of the bankruptcy estate . > . DiE. #514, at 4. Instead, the couft “conclude{d] that the -
fﬁnds inb the témpomfy eserow account [welre n&z‘_ part of the bankruptey estate . , . ,» 239 ?.3(1 at _
1 199- (emphasis added).
| The receiver also appears 1o rely oﬁ Gibson v. Resolution Trust Corp., 51 F.3d 1016 (11th
Cir. 1995), for the proposition that funds which are not held in & true escrow account are part of a
‘ recetvership, té be administered by the receiver, S’ee Respbnse to Rule to Show Cause (D.E. #5}14),
a1 3-4 Y 6. Gibson, however, does not support thaé proposirion. |
In Gibson, a bank had become insolvént-and Resé;luti:}n Trust \Corporation (RTCY) was
acting as the bank’s conservator. 51F.3dat 1019, Before the bank had become insolvent, itentered
info a confract with a law firm “to provide legal represcntation to [the bank’s) officers and directors
if claimé were made.” I2 at 1020. Pursuant to the terms of tﬁat agreement with the law firm, the
barik “had deposited over $11 million in assets in an account to be uséd for indemmnification purposes

to fund legal fees and any damage awards resulting from claims made against its officers or directors

11
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repudiation of the agreement with the law firm was proper, that the funds in the account betonged
to RTC (as cc:rzservator of the bank), and that Citibank had 1o follow RTC’s instructions regarding
dlsPosmon of the assets in the account. The Elcvcnth Circuit noted that even if the agreement were
constmed to be an escrow agreeme:nt, the 1aw firm wouid not be entitled to the funds in the aceount
because “the conditions prccedent requucd to transfer interest in the fund’s assets fo thc Law an
never occurresi“’ Id at 1022 n7. -
Gibson is factually distinguishable frotn this action because, among other reasons, in Gibson
there was no dispute that the money in the account had been depositéd by insolvent bank, the_mozzey
‘had originally belonge& to the bank, the money was intended for use by the bank to fund its own
legal fee# and damage awards against it, and the bank maintained control over the fimds. In this
action, on the other hand, the funds at isjsue originﬁlly belonged to the pre-closing purchase escrow
. plaintiffs and were dcpc;sited by the pre«olosing purchase escrow plaintiffs; pursuant to the
agreements between MBC and the pre-closing purcnase escrow plaintiffs, the money was intended
to be invested. in viatical settiements and pursuant to the agreements between MBC and the pre-
closing purchase escrow plaintiffs, MBC was not supposed to maintain control over the funds,
As discussed supra, regardless of the fact that the Union Planters account was not the escrow
account contemplated in the agreements between MBC and the pre-closing purchase escrow
plaintiffs, there is no disi:ute ﬂiat the moneyiin those accounts was dcpositcd‘by the pre-closing
purchase escrow plaintiffs for the purpose of purchasing viatical settlements, and that MBC and the
pre-closing purchase escrow plaintiffs “;ntered into a contract whereby they agreed thal the
investors” money would be put into an account to be disbursed only on certain conditions.”

Response to Rule to Show Cause (D.E. #514), at 4-5. The receiver has not cited any law or facts

i3
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wﬁich would support a conclusion that MBC or any other defendant had legal title t§ the funds in
the Union Planters account, or to the ﬁmds in the acc ounts with Am;arican Express Business and Tax
Sei'viceé, Inc.; Northernt Trust; and RBC Centura Bank. MBC obtained Whatcv;cr *possession” of
those funds that it had ;miy because it breached the agreements with the pfe—clésing purchase escrow
plaintiffs and entered into a contract with Union Planters which did not reflect or incorporate the
terms of the agreeménis between MBC aﬁd the pre-closing purchase escrow plaintiffs. |
The receiver therefore has not demonsixatgd that MBC or any oiher defendant had any legal
ownership interest in the funds at issue. “A rcceivér has rio right to property which does not belong
to the corporation over whicﬁ 'the receiver was appointed.” Tourist C'hannel,‘lnc. v, Namey, 568 So.
2d 543, 544 (Fla. éth Dist. Ct. App. 1990); see also, e.g., Hamz‘lz“on v. Flowers, 183 So. 811., 817,
134 Fla. 328, 343 (1938) (‘fA receiver has no right to property Which' does not bélbng t0 the
‘individual or cotporation over which he waé aﬁpoiﬂted."). It is therefore recommended that the
Court require the receiver to return the funds ar issue fo the pre-closing purchase escrow plaiﬁﬁffs.
See Inre: Scanion, 239 F.3d 1195, 1 198 (11th Cir. 2001) (Holding that disputed furds in an escrow ‘
account were not part of a debtor’s estate because although “the issue of who poésesséd legal title
to the funds in the escrow account {wa]s not free of ambiguity, it ['wals clear that the $650,000 was
not intended to benefit the Debtor.;’)', |
© Additionally, even if MBC somehow had legal title to the funds at issue, fhc undersigned
would recommend that the Court impose a constructive trust over the fands and return them to the
pre-élosing purchase escrow plaintiffs on that basis. A constructive trust “is an equitable remedy to

achieve justice and to prevent unjust enrichment.” Skulrzv. Sun Bank/Naples, N.A., 553 S0,2d 202,
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205 fFié. 2d Dist, Ct; App. !989)9; sée also, e.g., Mesa’Pelroleum éo; v. Coniglio, 787 F.2d 1484,
1486 (11th Cir. 1986); Mesa Petroleum Co. v. Coniglio, 629 F.2d 1022, 1030 (5th Cir. !980)
(Describing the remeéy ofan equitable trust as “an alternative equitable rex;.nedy which has long been -
recognized by the Florida @urts.”); Circle Fin. Co. v, Peacock, 399 Sc.2d 81,85 (F fa. 1st Dist, Ct. '
App.) (“The award of the court below is sustainable ynder 8 theory of anjust criﬁchmcnt, and its
particular equitable remedy as applied to circumstanées'before us is apprépriately acéompﬁshed by
the vehicle of & constructive tTust.”), review denied, 411 So. 2d 380 (Fla. 198 E); ¢f. in re Cardian
Morigage Corp., 122 BR. 255, 259 (Bankr E.D. Va. 1990) (“Virgim‘é law petnits & constructive
“trustto be impc#e_d in the situation where the alleged éonstructive frustee acquiréslpropmy orafund
of money from the beneficiary. ... Where the retention of owzieréhip would unjustly enrich the title _
holder, the title holder i; subjcét to a duty to ccméey to one entitied to the property in equity”). As
discussed supra, MBC obtained pbssession of the funds at issue by breaching its agreements with

the pre-closing purchase escrow plaintiffs, and MBC has been unjustly enriched by virtue of the

¥ In Shuitz, the Second District Court of Appeal found that a constructive frust had not
been established. That case, however, is factually distinguishable from this one. '

In Shulrz, the tonocent party had delivered to the wrongdosr “cashier’s checks with no
written restrictions whatsoever . ., ,” 553 So. 2d at 205. After the court found that therc had not
been an escrow agreement, the innocent party attempted to obtain his money on the basis ofa
constructive trust. The court found that because the innocent party “by reasonable diligence
could have protected himself . ., ,” id, presumably by writing instructions on the checks or
requiring the wrongdoer to sign a contract agreeing to certain conditions, the innocent party was
not entitled to “any preference over [the wrongdoer’s) other ¢reditors ... .” Jd :

In this action, however, the pre~closing purchase escrow plaintiffs did not merely deliver
to MBC “cashier’s checks with no written restrictions whatsoever,” but instead exercised _
reasonable diligence to protect themselves. They entered into contracts by which MBC agreed to
form an escrow account to protect their interests, and they deposited money directly into what
they reasonably believed was the sscrow account contemplated by their agreements with MBC.
The fact that MBC did not set up the contemplated escrow account does not change the fact that

" as between MBC and the investors, MBC has no legal or equitable right to the funds.

15.
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receiver’s seizure of those funds. The pre-closing purchase escrow plaintiffs therefore are entitled
to return of those funds, and the finds should not be part of the receivership.

RECOMMENDATION

Accordingly, it is recommencied that the Court: (1) require the receiver to Tefurn 10 the pre-
ciosmg purchase escrow 7l amuffs the ﬁmds W}nch they deposited in accounts at Umon Planters
Bank, NLA,, and other institutions, but which were never used to purchase viatical setﬂements or
related investments, and (2) rule that those funds are not paﬁ of the receivership.

The parties and pre-closing purchase escrow plaintiffs have ten (10) days from receipt of this
Report and Reqommendation- to file written objections, if ény, with the Honorable Fedérico A

‘Moreno, United States District ﬁldgc. S’ee 28U.S.C. § 636, Failure to file timely objcctions may
bar the ;:;artws from a‘ctackmg on appeal the factual findmgs contained herein. See LoConte v.

- Dugger, 847 F.2d 745, 750 (1 1th Cir. 1988).

RESPECTFULLY SUBMI TTED atthe United States Courthouse, Mlamx I‘iorzda this 1 7th

day of December 2004,

4. -w%

BARRY GARBER :
UNITED STATES MAGISTRATE JUDGE

Copies provided to:

United States District Judge Federics A. Moreno
Teresa Verges, SEC’s Assistant Regional Director
C. Thomas Tew, Esq.

J. David Hopkins, Esq.

J. Randolph Liebler, Esq.

David P. Millian, Esq.

Marc Cooper, Esq.

Bruce Zimet, Esq.
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Richard Ben-Veniste, Esq.
Jon A. Sale, Esq,

Faith E. Gay, Esq.

John M. Hogan, Esq.

Joseph R. D’ Ambrosio, Esq.
Miguel Diaz de la Portilla, Esq.
Roberto Martinez, Esq.
Edward Mullins, Bsq.-
Steven G, Schwartz, Esq.
Peter M. Kramer, Esq.
James I. Blosser, Esq,
Stephen C. Baker, Esq.
Kenneth W. Lipman, Esq.
Hilari¢ Bass, Esq.

Barry Glickman, Esq.

- Anthony M. Livoti, Esq.
Mare Nurik, Esq.
William Berger, Esq.
Stanley Wakshlag, Esq.

-J. David Hopkins, Esq,
William 1. Petros, Esq,
Christopher J. Klefn, Bsq.
Kenneth R. Tones, Esq. -
John B. Dempsey, Esq.
Wendy Susan Leavitt, Esq.
Mark S. Shapiro, Esq.
Brian J..Stack, Esq.

Victor Diaz, Esq.

Michael A. Hanzman, Esq.
Roma W. Theus, II, Esqg.
David Levine, Esq.

Ms. Frances Albergo
376 Fourth Street
Naples, FL 34182

Mr. Lawrence Nielsen

¢/o Millwork of Idaho, Inc.
P.0. Box 60

Sugar City, ID 83448-0060
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