UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-60573-CIV-MORENO/GARBER

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V8.

MUTUAL BENEFITS CORP.,

JOEL STEINGER a/k/a JOEL STEINER,
LESLIE STEINGER a/k/a LESLIE STEINER
and PETER LOMBARDI,

3

Defendants,

A4 L2 (P AV LS §

VIATICAL SERVICES, INC.,
KENSINGTON MANAGEMENT, INC.
RAINY CONSULTING CORP.,
"TWIN GROVES INVESTMENTS, INC.,
P.J.L. CONSULTING, INC., and
CAMDEN CONSULTING, INC.,

VIATICAL BENEFACTORS, LLC,

Relief Defendants.

RECEIVER’S RESPONSE TO DEFENDANTS’ AND RELIEF DEFENDANTS®
MOTIONTO TERMINATE RECEIVERSHIP

Rdberto Martinez, court-appointed receiver (the “Receiver”) of Mutual Benefits Corp.
(“MBC”), Viatical Benefactofs, LLC (“VBLLC”) and Viatical Services, Inc. (“VSI”) (collectively
the “Receivership Entities”) hereby submits this Response to the Defendants’ and Relief Defendants’
Motion to Terminate Receivership, Asset Freeze and Business Shutdown of Mutual Benefits

Corporation, and, in the Alternative, to Disqualify Receiver and Its Counsel.
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Case No.: 04-60573 CIV MORENO/GARBER

BACKGROUND

On May 3, 2004, the Securities and Exchange Commission (“SEC”) commenced this action
by filing its Complaint for Injunctive Relief and Other Relief against MBC and its principals.
Among other things, the SEC alleged that the life expectancies assigned by MBC to its viatical and
life settlement contracts were fraudulent. On May 4, 2004, the Court entered a Temporary
Restraining Order (the “TRO”) enjoining the Receivership Entities from engaging in any new
business. The Court also entered the Order Appointing Receiver (the “Receivership Order”), which
appointed the Receiver and directed him, among other things, to “admunister and manage the
business affairs, funds, assets, chooses in action and any other propeﬁy of [the Receivershiﬁ
Entities]; marshal and safeguard all of the assets of [the Receivership Entities]; and take whatever
actions are necessary for the protection of the investors.” Receivership Order at 1. The Receiver
was also directed to “investigate the manner in which the affairs of [the Receivership Entities] were
conducted ....” Id. at§ 3.

The Defendants and Relief Defendants (collectively the “Defendants”) have ﬁvled a motion
asking the Courtimmediately to terminate the Receivership and to terminate the portions of the TRO
that enjoin the Receivership Entities from engaging in new business and that freeze certain assets of
the Defendants (the “Motion to Terminate”). Alternatively, the Defendants seek to disqualify the
Receiver and his counsel on the claim that he has failed to maintain the status quo and has instead
acted as a “‘co-prosecutor’” with the SEC.

The Receiver will not respond to the Defendants’ claims about the exigent circumstances set

forth by the SEC in support of its request for a receivership, as these are matters for the SEC to
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Case No.: 04-60573 CIV MORENO/GARBER
address. However, having initi s directed in the Receivership Order, the
Receiver is uniquely situated to address some of the erroneous assertions made by the Defendants —
namely, that the problems with MBC’s life and viatical settlement policies are limited to the HIV
policies, and that MBC is “financially healthy.” This response will then address the Defendants’ »
specific allegations made about the Receiver’s actions to date. Stripped of its hyperbole, the
Defendants’ motion reveals that the Receiver has done precisely what he was appointed and ordered
todo: (1) the Receiver has managed the business affairs of the Receivership Entities in compliance
with the Cease-and-Desist Order entered by the Florida Officer of Insurance Regulation and the TRO
entered by this Court; (2) the Receiver has marshaled and conserved the Receivership Entities’ assets
by placing non-essential employees on unpaid leave; (3) the Receiver has investigated MBC’s
operations and provided accurate information to the SEC and the Court; and (4) the Receiver has
conducted essential depositions to obtain information necessary for the operation of the Receivership
Entities.
ARGUMENT
L THE RECEIVERSHIP IS NECESSARY TO PRESERVE THE ASSETS OF THE
RECEIVERSHIP ENTITIES AND PROTECT THE INTERESTS OF THE
INVESTORS.
The Motion to Terminate is premised on the Defendants’ claim that there has been no showing
that they have dissipated investor funds or acted to the detriment of investors, and that the
Defendants are therefore perfectly capable of resuming control over the Receivership Entities. More

specifically, the Defendants seek to paint a picture in which the insurance policies that have

exceeded their life expectancies are limited to HIV policies, and that MBC ceased its involvement
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Case No.: 04-60573 CIV MORENO/GARBER

problems exist with the non-HIV policies, and that all such policies have sufficient money escrowed
to sustain premium payments through their estimated life expectancy. Id.

The mvestigation conducted by the Receiver to date has shown that these claims have no
support in fact. First, it does not appear that the problems with MBC’s assignment of life
expectancies (LE’s) to insurance policies was limited to HIV policies. To the contrary, the
understatement of LE’s appears to have continued with non-HIV policies. With the assistance of a
forensic accounting firm, the Receiver has assembled a summary of all of MBC’s HIV and non-HIV
policies, a copy of which is attached as Exhibit A. AsofJune 11, 2004, according to VSI’s database,
approximately 23% of MBC’s active non-HIV policies were already beyond their LE, by an average
of 552 days. In addition, a comparison of all of the ﬁon—HIV policies (active and matured) that are

| beyond their LE with those that matured within the LE assigned by MBC gives further cause for
concern. There are 153 policies that have matured within the LE assigned by MBC. By contrast,
there are 299 policies (114 matured and 185 active) that are beyond the LE assigned by MBC. There
are thus nearly twice as many policies (matured or active) beyond LE than there are matured policies
within LE.

The disparity is even greater when the face values of the policies are compared. Policies with
a face value 0f $58,646,959 have matured within LE as compared with policies (matured or active)
with a face value 0f $163,842,597 that are beyond LE. There are thus approximately 2.8 times the
face dollar value 1n policies (matured or active) beyond LE than there are matured policies within

LE. Significantly, there are still 624 policies ($879,705,995 in face value) that are active and within
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pattern for previous policies is borne out though, the substantial majority of these policies will be
beyond LE when they actually mature.

In addition, work commenced by MBC before the Receivership bears these concerns out for
the non-HIV policies that have not yet matured. In their Motion to Terminate, the Defendants
criticize the Receiver for discontinuing the work of an actuarial firm hired by MBC. The Defendants
assert that, in response-to the OIR’s investigation, MBC had “retained an outside actuarial firm,
Milliman USA, Inc. to address the remaining concerns — Milliman was in the final stages of its
review when the Receiver was appointed and directed it to cease all work for the company. ... All
parties were waiting for the conclusion of the audit and the results of Milliman’s analysis before
finalizing any settlement agreement.” Motion to Terminate at 8. In fact, the work done by MBC’s
own actuarial firm shows that the problems do not appear to be limited to the HIV policies. Without
going into any detail of the actuarial firm’s work, the Receiver has good reason to believe that the
life expectancies on MBC’s non-HIV policies have been understated as well, and sometimes
strikingly so. The Receiver has provided this information to the Court under seal and has sought
authorization to make general use of it in the conduct of the Receivership. If this actuarial analysis
proves to be correct for the entire pool of non-HIV policies, it could have a significant adverse
impact on the sufficiency of the monies in escrow for the payment of the premiums on the non-HIV
policies.

The Defendants’ also assert that all of the policies have sufficient money escrowed to sustain

premium payments through their estimated life expectancy. The Defendants provide no factual or
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Case No.: 04-60573 CIV MORENO/GARBER

financial evidence to support this claim. In fact, as set forth in detail in the Second Report of
Receiver, the Receivership Entities currently administer 7,322 insurance policies. The various
accounts designated by MBC to pay the premiums on 6,356 of those insurance policies likely will be
depleted in approximately two to fifteen months, depending on the policies.

Further, in their protestations that no investor money has been dissipated, the Defendants fail
to mention the millions of dollars in “consulting fees” and other transfers that have been made from
MBC to the individual defendants and their associates. The Receiver’s investigation to date has
identified over $50 million in such transfers over the past five years.

Simply put, these circumstances demonstrate the importance of protecting bofh the investors’
interests and conserving the Receivership Entities’ assets. This is precisely the responsibility of the
Receiver. The Receivership Order directs the Receiver to “administer and manage the business
| affairs, funds, assets, chooses in action and any other property of MBC, VBLLC and VSI; marshal
and safeguard all of the assets of MBC, VBLLC and VSI; and take whatever actions are necessary
for the protection of the investors.” Receivership Order at 1 (emphasis added). Such responsibility
is not only consistent with the Receivership Order, it is also consistent with the traditional purposes
for which receiverships have been used by the courts. See SECv. First Financial Group of Texas,
645 F.2d 429, 439 (5th Cir. 1981) (“In order to protect the public welfare and especially the interests
~ of those who invested with [the defendant] the appointment of a recelver was a necessary relief
measure within the discretion of the court, as an ancillary to preliminary injunctive relief during the
continuing civil enforcement proceeding.”); SECv. R.J. Allen & Associates, Inc., 386 F. Supp. 866,

878 (S.D. Fl. 1974) (“[ A] receiver is permissible and appropriate where necessary to protect the
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Case No.: 04-60573 CIV MORENO/GARBER
public interest . . ..”"). Contrary to the Defendants’ wishes, th
operate the Receivership entities as the Defendants” would or even seek to craft a status quo that best

serves the Defendants’ interests.

IL THE DEFENDANTS’ COMPLAINTS ABOUT THE RECEIVER’S ACTIONS TO
DATE ARE MERITLESS.

The Defendants raise a number of specific complaints about the Receiver’s actions to date.

Each of these complaints is without any merit.

A Payment of Benefits From Matured Policies to the Receivership.

The Defendants first complain that death benefits from policies that have matured since the
Receivership have been paid to the Receivership, rather than to individual investors. Motion to
Terminate at 19.

The Receiver has foreseen the potential for claims by all MBC investors to the death benefits
ostensibly payable to some iﬁvestors. For example, MBC has used funds invested by new investors
to pay premiums on inéurance policies that are past their LE’s and have already been purchased by
previous investors. Thus, by paying out benefits from newly matured policies to the investors on
those particular policies, the Receiver could be compromising claims of other investors whose
money was used to pay premiums on such policies. Accordingly, the Receiver determined that, for
the time being, it was appropri_ate to protect all investors’ interests by requiring insurers topay death
benefits directly to the Receivership.

The Receiver specifically identified this issue to the Court and received the Court’s

authorization to proceed as requested in the Court’s May 20, 2004 Order Amending Order

Appointing Recelver Regarding Maintenance of Insurance Policies and Benefits. The Receiver has
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Receivership is dissolved or if a disposition of the Receivership estate is ultimately made.

B. “Termination” of MBC Emplovees.

The Defendants next complain about the Receiver’s decision to “terminate” 73 of the 83
employees of MBC. Motion to Terminate at 20.

On May 3, 2004, the day before the Receiver was appointed, the Florida Office of Insurance
Regulation (“OIR™) issued an Emergency Cease-and-Desist Order finding that “the continued
transaction of MBC’s viatical provider business constitutes an immediate danger to the public
welfare.” The Order prevents MBC from continuing to market, purchase or sell viatical investments.

Similarly, this Court entered the TRO on May 4, 2004, enjoining MBC from engaging in the
purchase or sale of viatical or life settlements. Simply put, MBC is barred by both the OIR and this
| Court from engaging in business as usual.

MBC’s function was primarily the buying, selling and marketing of viatical and life
settlement contracts. Because the primary business of MBC is prohibited by the OIR’s Cease-and-
Desist Order and the TRO, the Receiver took steps to preserve MBC’s assets and stem the
unnecessary outflow of cash. Accordingly, the Receiver reduced the number of employees at MBC
from 83 to 10 essential employees. It would serve no purpose, other than unnecessaﬁly to dissipate
the Receivership estate’s cash, to continue to pay employees who can no longer lawfully perform
their previous jobs. The non-essential employees were thus placed on unpaid leave -- not
“terminated” as claimed by the Defendants -- and their health benefits have been maintained to date.

By comparison, VSI’s primary function is to service the insurance policies that have already been
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Case No.: 04-60573 CIV MORENQO/GARBER
purchased and thus has a critical, ongoing function. Accordingly, the Receiver has kept 17 VSI
employees on staff.

C. The OIR and Office of Statewide Prosecutor Cases.

The Defendants further complain that the Receiver has not challenged the OIR’s Cease-and-
Desist Order or defended against the Office of Statewide Prosecutor’s criminal case. Motion to
Terminate at 20. In fact, the Receiver has preserved all of MBC’s rights in‘both actions.

First, the OIR’s Cease-and-Desist Order was entered the day before the TRO and the
Receivership Order. The Receiver has preserved MBC’s rights to seek appellate review of the
Cease-and-Desist Order if the Receivership is dissolved. The Receiver filed both a Notice of Appeal
and a Petition for Review with the District Court of Appeal and obtained an extension of time to file
an amended petition until August 3, 2004. MBC’s rights to contest the Order have thus been fully
preserved.

Second, the Office of Statewide Prosecutor’s criminal information charging MBC was filed
on May 3, 2004. As directed by the Court, the Receiver appeared at the arraignment of MBC and
requested a postponement. The arraignment is currently scheduled for August 4, 2004. Norights of
MBC have been compromised.

D. The Receiver’s Consent to Jurisdiction and Declaration.

The Defendants further complain that the Receiver has acted as a “co-prosecutor” with the
SEC. Inparticular, the Defendants claim that the Receiver has harmed MBC by filing a consent to
the SEC’s jurisdiction in this matter and by preparing a Declaration “bolstering the SEC’s argument”

in the jurisdictional phase. Motion to Terminate at 21, 23.
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C\_,

As noted, the Receiver has been directed not simply to manage the business affairs of the
Receivership Entities, but also to “investigate the manner in which the affairs of [the Receivership
Entities] were conducted . .. .” Receivership Order at § 3. As a result, the Receiver has obtained
direct information on many of the issues in dispute in this matter. By submitting the Consent to
Jurisdiction, the Receiver simply took aposition before the Court in this action on a factual and legal
matter based on his investigation. This was entirely consistent with the Receiver’s duties under the
Receivership Order, which directs the Receiver to “[d]efend, compromise, enter pleas, or settle legal
actions, including the instant proceeding, in which MBC, VBLLC and VSI or the Receiveris a party,
commenced either prior to or subsequent to this Order, with authorization of this Court.” Id. at 9 7
(emphasis added).

Similarly, the Receiver was asked by the SEC to prepare a Declaration regarding certain of

his findings to date in his investigation of MBC’s operations (just as the Defendants were free to do
as well). The Rece1ver prepared the Declaration without input from the SEC. The Defendants do
not, and cannot, attack the accuracy of the Declaration. Rather, the heart of their complaint 1s that
the information uncovered to date by the Receiver is damaging to their case.

While the Receiver’s position on the jurisdictional issue may not have been to the liking of
the defendants, the Receiver has an obligation that includes “tak[ing] whatever actions are necessary
for the protection of the investors.” Receivership Order at 1. The position taken by the Receiver
may not have been in the best interests of the Defendants, but it was in the best interests of the

investors in MBC, as the Court’s jurisdiction over the investments at issue provided concomitant

protections for the investors. In any event, the issue was ultimately for the Court to resolve,
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regardless of the position of any party or the Receiver. See S.E.C. v. Elliott, 953 F.2d 1560, 1577

(11th Cir. 1992) (“[T]he Receiver is an officer of the court. Even though the Receiver may at times
take adverse positions to certain claimants, the Receiver acts under supervision of the court; for the
court must independently approve the Receiver’s legal and factual findings.”). Moreover, it is
difficult for the Defendants to claim that the Receiver’s position was unfounded, as the Court
subsequently took the same position.

Finally, neither the Consent nor the Declaration has in any way prejudiced the Defendants’
rights. Theyremained able to —and did — vigorously litigate the SEC’s jurisdiction over this matter.

E. Depositions of MBC Emplovees/Agents.

The Defendants also complain about the Receiver conducting depositions of Racquel Kohler
and Steven Steiner. Motion to Terminate at 22.

As an initial matter, the Receiver is expressly authorized to take depositions of officers,
agents, employees and attorneys of the Receivership Entities. Recei_vership Order at 4 14. Raquel
Kohler was MBC’s CFO and had previously done MBC’s audits with its outside auditing firm.
Kohler refused to meet with the Receiver to assist the Receiver in the operation of the bﬁsiness, even
though the Receivership Order directed employees of MBC to “cooperate with and assist the
Receiver.” Id. Asaresult, the Receiver, in order to learn information about the operations of MBC,
was left with no option but to take Kohler’s deposition. In light of Kohler’s position with MBC, the
deposition was absolutely necessary.

Nor did the Receiver improperly waive any privilege during the deposition of Kohler. The

Defendants point to a single document that they assert was subject to the attorney-client privilege
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during the course of a two-day deposition. Yet there was nothing on the face of the document to
indicate that it was privileged, and the witness did not testify that the document was prepared at the
direction of any attorney in anticipation of litigation. Nor have the Defendants pointed to any
information that the document was in fact prepared at the direction of an attorney in anticipation of
litigation — other than their bare assertion that it is subject to the attorney-client privilege. (It is
worth noting that the Receiver has not waived MBC’s attorney-client privilege where it truly applies.

For example, in the deposition of Michael McNemey, one of MBC’s outside counsel, the Receiver
did not waive the privilege and allowed it to be asserted throughout.)

Steven Steiner was purportedly a “public relations director” and “consultant” for MBC who
had received nearly $5.8 million from MBC in the past two years. Steiner also refused to meet with
the Receiver. Aware that Steiner was the brother of Joel and Leslie Stemer, and had received

'miilions of dollars from MBC for unknown work, the Receiver would have been remiss not to take
deposition of Steiner. Among other things, the Receiver needed to determine whether Steiner was in
possession of MBC assets and what exactly he purported to have done for his millions of dollars in

compensation.

In sum, the Defendants’ claims of biased actions by the Receiver are wholly without merit.
They are simply an effort to distract and delay the Receiver in his independent and accurate
investigation of MBC’s operations. The Recetver’s actions have been entirely in accord with the
Court’s orders and have been taken in the best interests of the Receivership Entities and the ivestors

under the circumstances.
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SION

For the reasons stated, the Receiver respe

Receivership should be denied.

By:

ctfully submits that the Motion to Terminate

Respectfully submitted,

COLSON HICKS EIDSON
Counsel for Receiver

255 Aragon Avenue, Second Floor
Coral Gables, Florida 33134
Telephone (305) 476-7400
Facsimile (305) 476-7444

UM~

Curtis B. Miner (pro hac vice)
Marc Cooper (Florida Bar No. 19835)

-and-

Laurel M. Isicoff, Esq.

David P. Milian, Esq.

KOZYAK TROPIN & THROCKMORTON
Co-counsel for Receiver

2800 Wachovia Financial Center

200 S. Biscayne Boulevard

Miami, FL 33131

CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the foregoing was mailed this1 6th

day of July, 2004 to counsel on the attached service list.

B
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MUTUAL BENEFITS CORP. - SUMMARY OF POLIGIES BY YEAR OF GLOSING
(Per VSI Database as of June 11, 2004)
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