UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division

Case Number: 04-60573-CIV-MORENO

SECURITIES AND EXCHANGE

COMMISSION,
Plaintiff, FLED By _’&___ﬁ
0CT 03 206
MUTUAL BENEFITS CORP,, et al., cﬂm ;,,f:,::'c’%.
s+ 1S

Defendants,
VIATICAL BENEFACTORS, LLC, et of.,

Relief Defendants.

RDER GRANTING IN PART RECEIVER’S MOTION FOR TURNOVER OF

RETAINER DEPOSITS FROM HOLLAND & KNIGHT LLP

THIS CAUSE came before the Court upon the Receiver’s Motion for Turnover of Retainer
Deposits from Attarneys (D.E. No. 896), filed on April 19, 2005."

THE COURT has considered the motion. the respanse, the reply, the parties’ representations
at oral argument, and the pertinent portions of the record, and is otherwise fully advised in the
premuses. As explained below, it is

ADJUDGED that the motion is GRANTED in PART as to Holland & Knight LLP.

Holland & Knight LLP shall return all of the retainer funds except for an amount equal to the fees

' The Receiver indicated in his reply that he has withdrawn the motion as to the other two
law firms. The motion is only pending as to Holland & Knight LLP.




incurred from May 25, 2004 to June 3, 2004. Holland & Knight LLP shall file & detajled accounting

of its fees and costs for this period no later than October 31, 2005. Additionally, if the parties would

like to submit supplemental briefs regarding H&K's entitlement to fees from the retainer deposits

during this time, they shall file any supplements no later than QOctober 31, 2005.

Analysis

The parties agree that prior to the Receivership, H&K held $435,000 in retainer deposits in
its trust accounts on behalf of Mutual Benefits Corporation. As of the date of H&K’s response,
$441,691.66 was being held in an interest bearing account.

According to the Receiver, the retainers rermained intact and had not been billed as of the date
of the Receivership. Thus, the Receiver argues that under receivership and bankruptey law, pre-
Receivership retainers provided as a security remain the property of the estate and must be returned
upon demand.

H&K argues that, due to the unique circumstances relating to its representation of MBC both
prior to and after entry of the Temporary Restraining Order, the Court should allow H&K to submit
a fee application following the same procedures as all other legal professionals vendering services to

the receivership estate for some of its work done before and after entry of the TRO.

A. Pre-TRO Legal Work
As of the entry of the TRO, H&K states that MBC owed it $118,395.05 for work performed
in six different matters. According to H&K, two of those matters were entirely unrelated to the

business activities that are the subject of this SEC proceeding. H&K argues that its work in
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negotiating a settlement in an unrelated case for the return of all funds 1n a forfeiture proceeding and
its work in setting up MBC’s anti-money laundering compliance program resulted in a benefit to the
Receivership estate and to investors. Accordingly, H&K would like to collect its fees for this work
from the retainer before returning the balance to the Receiver.

As cited by the Receiver, the weight of authority under both receivership and bankruptcy law

makes clear that pre-receivership secunty retainers are the property of the estate. See, e.g., fndian
Motorcycle Assocs. I Ltd. Partnership v. Massachusetts Housing Finance Agency, 66 F.3d 1246,
1255 (st Cir. 1995); SEC v. Credit Bancorp, Lid., 109 F. Supp. 2d 142, 144 (S.D.N.Y. 2000).
Further, although not controlling, the Southern District of New York has held that a law firm is not
entitled to transfer funds held in a trust account that is the subject of a freeze order to pay for legal
services rendered prior to imposition of the freeze order. SEC v. Credit Bancorp, Ltd., 109 F. Supp.
2d 142, 144 (S.D.N.Y. 2000}. Under Florida law, there is a presumption that prepaid retainers are
security retainers. See, e.g., In re Keller Financial Services of Florida, Inc., 248 B.R. 859, 504
{Bankr. M.D. Fla. 2000). The parties do not dispute that the retainers held by H&K are security
retainers.

While H&K. acknowledged these authorities at oral argument, it argues that its work on the
forfeiture case provided significant benefit to investors, ac the firm negotiated for return of nearly
$700,000 to MBC. H&K states that _MBC owes it $16,979.36 for work on this matter. Further,
H&K states that its work on the anti-money laundering compliance prograrn was a significant factor
in the settlement negotiations. H&K claims that MBC owes it $31,630.48 for work on the program.
Accordingly, H&K states that because this work provided such a large benefit to the Receivership

estate and to the investors, under equitable principles it should be able to collect these fees.
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However, other professionals undoubtedly performed work during this same time that ultimately
benefitted the Receivership estate and the investors. Thus, even accepting that H&K’s work
significantly benefitted investors, allowing H&K to effectively “jump the line” in front of other
creditor law firms that also performed work on behalf of MBC would be inequitable. Accordingly,
H&K must file a claim against the Receivership estate like the other creditor law firms to pursue its

pre-TRO fees.

B. Post-TRO Legal Work

According to H&K, it represented MBC from May 5, 2004 to June 3, 2004. The Court
granted H&K’s motion to intervene on May 25, 2004. While the Court initially granted the motion
to intervene, it was on the condition that H&K could not communicate with the rest of the defense
counsel Eventually, on June 3, 2004, the Court ruled that H&K was no longer permitted to
represent MBC in the preliminary injunction proceedings. H&K seeks the Court’s permission to file
a fee application consistent with the procedures for other professionals providing services to MBC
since entry of the TRO. H&K secks $274,926.50 in fees and costs for the period from May 5, 2004
to June 3, 2004. In response, the Receiver states that H&K did no work that benefitted the
Receivership estate, but instead opposed the relief and remedies requested by the SEC to protect the
investors. Accordingly, the Receiver argues that H&K should not be permitted to collect these fees
from the retainer.

The Court agrees with H&K that the circumstances of H&K’s representation during this
period are unigue. Nevertheless, based on the authorities cited above, and because the Court had

already appointed a Receiver during this period, the Court orders that H&K return al! the retainer
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deposits except for an amount equal to the fees incurred from May 25, 2004 to June 3, 2005. The
Court will take the parties’ arguments under advisement with respect to the fees incurred from May

23, 2004 to June 3, 2005 - the time during which H&K was allowed to intervene. No later than

Oectober 31, 2005, H&K shall submit a detailed breakdown of the fees and costs incurred during this
period. Additionally, if the parties would like to submit supplemental briefs regarding H&K's
entitlement to fees from the retainer deposits during this time, they shall file any supplements no later

than October 31, 2005.

f'—-—.—
DGONE AND ORDERED in Chambers at Miami, Florida, this }_‘) day of September, 2005,

A
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FEDERICO.A MORENO
UNITED STATES DISTRICT JUDGE

Copies provided to:
Magistrate Judge Andrea Simonton

Robert G. Devine, Esq.

Chad A. Rutkowski, Esq.

White and Williams, LLP

457 Haddonfield Road, Suite 400
Cherry Hill, NJ 08002-2220

Harold E. PatricofY, Ir., Esq.
SHUTTS & BOWEN LLP

Tony Barnes, AUSA
United States Attorney’s Office
West Palm Beach, FL. 33394



Lynne M. Uniman, Esq.

Joseph A. Patella, Esq.

c/oDebra M. Cohen, Esqg

MANDEL, WEISMAN, HEIMBERG, BRODIE & GRIFFIN, P.A.

Gene Lipscher, Esq.
480 Maplewood Dr., Suite 5
Jupiter, FL 33458

Kristina Pett, Esq.
Wendy Furman, Esq.
PETT FURMAN & JACOBSON

Donovan L. Parker, Esq.

Mr. Avery Scott
2010 Abbey Rd, Apt. Al
Norfoik, VA 23509-2145

Stephen L. Zeigler, Esq.
MURRAY, SIMMONS & ZIEGLER

George G. Mahfood, Esq.
FERELL SCHULTZ CARTER & FERTEL

GENOVESE, JOBLOVE & BATTISTA, PA

Victor M. Diaz, Jr., Esq.
Ricardo Martinez-Cid, Esq.
PODHURST ORSECK, P.A.

Michael A. Hanztman, Esq.
Kevin B. Love, Esq.
HANZMAN & CRIKEN, P.A.

Roberto Martinez, Receiver
Dean C. Colson, Esq.
Curtis B. Miner, Esqg.
Joseph M. Matthews, Esg.
Curtis H. Eidson, Esq.
Marc Cooper, Esq.

Julie B. Kane, Esq.
COLSON BICKS EIDSON

Paul V. Debianchi, Esq.
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Robert C. Gilbert, Esq.

Stanley H. Wakshlag, Esq.
Brian P. Miller, Esq. '
Samantha J. Kavanaugh, Esq.
Mark S, Shapiro, Esq.
AKERMAN SENTERFITT

Andrew S. Berman, Esq.
YOUNG, RERMAN, KARPF & GONZALEZ, P.A.

Bruce A. Zimet, Esq.

Faith Gay, Esq.
WHITE & CASE

Danie! L. Leyton, Esq.
De La O & MARKO

Teresa J. Verpes, Esq.

Alise M. Johnson, Esq.

Cheldy C. Dumornay, Esq.

Linda 5. Schmidt, Esq.

SECURITIES AND EXCHANGE COMMISSION
801 Brickell Ave., Suite 1800

Miami, FL. 33131

Laurel M. Isicoff, Esq.

Kenneth R. Hartmann, Esq.

David P. Milan, Esq.

KOZYAK TROPIN & THROCKMORTON, P.A.

Benedict P. Kuehne, Esq.
Jon A. Sale, Esq.
SALE & KUEHNE

Peter M. Kramer, Bsq.
Catherine Whitfield, Esq.
Wendy S. Leavitt, Bsq.

Dee del Castillo, Esq.

STEEL HECTOR & DAVISLLP

Stephen C. Baker, Esq.
Jason P. Gosselin, Esq
John B. Dempsey, Esq.




DINKER BIDDLE & REATH, LLP
One Logan Square, 18th & Cherry Streets
Philadelphia, PA 19103

Kenneth W, Lipman, Esq.
SIEGEL, LIPMAN, DUNAY & SHEPHAD LLP

Hilarie Bass, Esq.
GREENBERG TAURIG, P.A.
1221 Brickell Ave.

Miami, FL 33131

Anthony M. Livoti, Jr., Esq.
721 NE 3rd Ave
Fort Lauderdale, FL. 33304

Marc Nurik, Esq.

Amy S. Rubin, Esq.

Michael J. Pike, Esq.

RUDEN, McCLOSKY, SMITH, SCHUSTER & RUSSELL, P.A.

William Berger, Esq.
Chad J. Tamaroff, Esq.
GREENSPOON, MARDER, HIRSCHFELD, RAFKIN, ROSS & BERGER, P.A.

Steven G. Schwartz, Esq.
SCHWARTZ & HOROWITZ, P.A.

Michael A. Hanztman, Esq.
Kevin B. Love, Esq.
HANZMAN & CRIKEN, P.A.

Brian J. Stack Esq.
STACK FERNANDEZ ANDERSON & HARRIS, PA

J. David Hopkms, Esq.
LORD BISSELL & BROOK
Suite 1900

1170 Peachtree Street, NE
Atlanta, GA 30309

John Neil Buso, Esq.

David Levine, Esq.
Jeffrey Schneider, Esqg.
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TEW CARDENAS, LLP

J. Randolph Liebler, Esq.
LEIBLER, GONZALEZ & PORUQUNDO, PA

Leslie Wulfsohn Loftus

John J. Waskom, Esq.
ICARD, MERRIL, CULLIS, TIMM, FUREN & GINSBURG, PA

William L. Petros, Esq.
PETROS & ELEGANT

Miguel Diaz de la Portilla, Esq.
DUANE MORRIS, LLP

Edwards Mullins, Esq.
Daniella Freidman, Esq.
ASTIGARRAGA DAVIS MULLINS & GROSSMAN

Jay S. Blumenkopf, Esg.
Joelle C. Sharman, Esq.

Charles C. Papy, Jr., Esq.

Matthew Konecky, Esq.
Robert H. Cooper, Esq.

Daniel S. Mandel, Esqg.
Charles A. Wachter, Esq.
Ismael Diaz, Esq.

Richard H. Critchlow, Esq.
Harry R. Schafer, Esq.
Erin E. Slusser, Esq.

6862 Elm Street, Suite 410
McLean, VA 22101
Richard M. Mitchell

5403 Rio Vista St.
Sarasota, FLL 34232

Emmy O. Dolbow




1852 8. Jay Ct,
Lakewood, CO 80232

Ralph and Olvia Breitweiser
224 Minnesota Ave.
St. Cloud, EL 34769

Glenn S. Gitomer, Esq.
McCausland, Keen & Buckman
Radnor Court, Suite 160

259 North Radnor-Chester Road
Radnor, PA 19087-5240

Craig V. Rasile, Esq.
HUNTON & WILLIAMS

Sandra K. Cage

7865 Leymar Road

~ Glen Burnie, MD 21060
Karen M. Doering

292 South Oval Drive
Chardon, OH 44024

Christopher J. Klein, Esq.
Edward M. Mullins, Esq.

Carla M. Barrow, Esqg.

Charles H. Lichtman, Esq.
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